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Biathlon Canada
C/O Daniel F. O'Connor
755 St-Jeah Boulevard, Suite 401 _
Pointe-Claire:QC H9R 5M9 :
' _— : - BN: 132574104
Attention: Mr. Daniel O’Connor - ‘-
- ' S File #:0496281

November 1, 2010

Subject: Revocation of Registration
. Biathlon Canada

Dear Mr. O'Connor.

. The purpose of this letter is to inform you that a notice revoking the registration of
. Biathlon Canada (the Association) was published in the Canada Gazette on October 30,
2010. Effective on that date, the Association ceased to be a registered Canadlan -
amateur athletic association (RCAAA)

Conseguences of Revocatlon .

a) The Association is no longer exempt from Part | Tax as an RCAAA and is no
Ionger permitted to issue official donation receipts. This means that gxﬂs
made to the Association are no longer allowable as tax credits to zndtvidua|
donors or as allowable deductions to corporate donors under
subsection .118.1(3), or paragraph 110.1(1)(a), of the Income Tax Act (the
Act), respectively.

b) The Excise Tax Act (ETA) defines a "charity” in subsectson 123(1 Jas'"a |
reglstered charity or registered Canadian amateur athletic. association within
the meaning assigned to those expressions by subsection 248(1) of the Act,
but does not include a public institution”. Therefore, under the ETA an - .
RCAAA is referred to as a "charity". The Association will-no longer qualify as
a charity for purposes of subsection 123(1) of the ETA, effective the date of -
revocation. As a result, it may be subject to obligations and entitlements
under the ETA that apply to organizations sther than charities. If you have -~
any questions about your GST/HST obligations and entitlements, please call

Calla.dai . ' . . -F;ssos(om



GST/HST Rulmgs at1 888—830 7747 (Quebec) or 1 800-959-8287 (rest of
Canada).

In accordance with Income Tax Regulation 5800, the Association is required to
retain its books and records, including duplicate official donation receipts, for a minimum
of two years after the Association's effective date of revocation. .

Finally, we wish to advise that subsection 150(1) of the Act requires that every
corporation (other than a corporation that was a registered charity throughout the year)
file a Return of Income with the Minister of National Revenue (the Minister) in
prescribed form, containing prescribed information, for each taxatlon year. The Retum
of Income must be filed without notice or demand.

~If you have any questions or require further information or clarification, _pleasé do
not hesitate to contact the undersigned at the numbers indicated below.

Yours sincerely,

Danie Huppé-Cranford
Director
Compliance Division
Charities Directorate

Telephone: 613-957-8682
Toll free: 1-800-267-2384

Enclosures
- Canada Gazette pubhcatlon

Cc:.  Mr. Graham Lindsay, President
2197 Riverside Drive, Suite 111
Ottawa ON K1H 7X3




e

B & Canada Revenue  Agence du revenu

" Agency du Canada
'BEGISTERED MAIL
_ Biathlon Canada N _ AUG 1 8 2010

c/o Daniel F. O'Connor
755 St-Jean Boulevard, Suite 401
Pomte-Clanre QC H9R 5M9
BN: 132574104RR0001 -
: : . File # 0496281
Attention: Mr. Daniel O'Connor ’

Subject:  Notice of Intention to Revoke -
Biathlon Canada

Dear Mr. O'Conn:or'

I am writing further to our letter dated August 29, 2009 (copy encbsed) in. wh:ch
you were invited to submit representations as to why the registration of Biathlon Canada

(the Organization) should not be revoked in accordance with subsection 168(1) of the
Income Tax Act. .

‘We have now reviewed and consldered your wntten responses dated
.- October 29, 2009 and May 11, 2010. However, notwithstanding your replies, our
. _concems with respect to the Orgamzatlon s non-compliance with-the requirements of
the Act for registration as a registered Canadian arnateur athletic association have not
been alleviated. Our posmon is fully described in Appendix "A" attached.

. : Consequently. for each of the reasons mentioned in our !etter dated :

. August 29, 2009, | wish to advise you that, pursuant to the authority granted to the
Minister in subsection 168(1) of the Act, which has been delegated to me, |.propose to

revoke the registration of the Organization. By virtue of subsection 168(2) of the Act,

revocation will be effective-on the date of publication of the following notice in the
Canada Gazette:

For issuing more than $25.9 million in donation receipts for abusive
fransactions arising from its role as a pariicipant in tax shelter
arrangements that, in the opinion of the Canada Revenue Agency, do not
qualify as gifts, notice is hereby given, pursuant to paragraph 168(1)(d) of
" the Income Tax Act, that | propose to revoke the registration of the
organization listed below. In accordance with sabsection 168(2) of the

Income Tax Act, the revocation of registration is effective on the date of
pubhcat:on of this notice. :

Carla.d Place de Vlle Tower A, . -

320 Queen Street, 13th Floor
Ottawa ON K1A OL5
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Business Number Name .
132574104RR0001 Biathlon Canada
' Ottawa ON : .

) . This notice will be published in the Canada Gazetta upon the expiration of
30 days from the mamng of this letter.

Consequences of Revocatlo

As of the effective date of revocation, the Organization will no longer be
permitted to issue official donation receipts. This means that gifts made to the
Organization would not be allowable as tax credits to individual donors or as allowable
deductions to corporate donors under subsection 118. 1(3) or paragraph 110. 1(1)(a) of
the Act, respectfvely _

| trust the foregomg fully explams our position.

Yours snncerely; B

/ Cathy Hawara
" A/Director General
Charitie‘s Directorate

Attachments:
-CRA letter dated August 29, 2009 and April 12, 2010; .
-Your letter dated October 23, 2009, October 29, 2009 and.May 11 2010; and
- Appendix “A”, Comments on representations )

c.c.. Mr. Graham Lindsay, President ’
. 2197 Riverside Drive, Suite 111
Ottawa ON K1H 7X3
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Biathlon Canada .

2197 Riverside Drive, Suite 111° ‘ , ,
Ottawa ON K1H 7X3 : : : :

.BN: 132574104 RRO001 ,

- Attenﬁgri' Mr. Ray Kokkonen. president o File #: 0496281
August292009'.' - I

Supject: _ Audnt of Blathlon Canada

. Dear Mr. Kokkonen

. This Ietter is further to the audit of the books and records of the Buathlon Canada (the

Organlzatlon) by the Canada Revenue Agency (the CRA) The audit related to the operatlons
of the registered Canadian amateur athlet:c assocnat;on (RCAAA) for the penod from Apnl 1,
2004 to March 31, 2007.. , ' '

The CRA has-identified specmc areas of non-comphance with the provnsuons of the Income
Tax Act, (the Act) or its Regulations in the followmg areas:

AREAS OF NON-COMPLIANCE. : :
] Issue < *_| Referénce -
1. | Issuing official donatnon receipts other than in 168(1)(d) "
accordance with the Income Tax Act or its rqgulatsons : .
2. | Failure to.file an informatiori return asandwhen - - | Reg. 200(1) &(2)
a req’uired by the Act and/or its Regulation‘s : 153(11(91

“Thé purpose of this letter i isto descnbe the areas of non—comphance identified by the CRA
during the course of our audit as they relate to the legislative provisions applicable to
RCAAAs and to provide the Organization with the opportunity to-make additional '
representations or present additional information. In order for a registered RCAAA to retain its
registration, legislative and common law compliance is mandatory, absent which the Minister -
oof National Revenue (the Minister) may revoke the Organlzatlon S reg:stratvon in the manner
described in section 168 of the Act.. - '

The balance of this letter des.'cribés the findings of fhe audit in further detail..

-
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' S'ur’n'ma[y" Participation in Various Tax Shelter Gifting Arrangement
- The audrt revealed that, dunng the periods under revrew, the Orgamzatlon partrcrpated in the
following tax shelters

T e Donatlon Program Supporting Canadian Amateur Athle'acs Foundatrons and
-Charities (TS69260) — 2004 and 2005 :
. Donatlons for Canada (T S70623) — 2005, 2006, and 2007
. "/
~ While parhcrpatron in tax shelter gifting arrangements is not prohxblted by the Act per se, the
-CRA is-extremely concerned that the Organization may be facrlrtatlng abusive arrangements
with little regard to its-own operations and legislative provisions applicable to RCAAAs. The
Organization agreed to issue tax receipts on behalf of the arrangements for “property” the
Organization flowed through its bank accounts of which it is entitled to immeédiately keep-1%
of and failed to demonstrate its due diligence prior to entering into the agreements or its on-

" going review of the donation arrangements. Each of the donation arrangement programs

" were created by persons other than the Organlzatron and the Organrzatron merely accepted -
" the terms of partrcrpatrng in order to réceive its compernisation. .

Our audit revealed the Organrzation issued recelpts tomlrng $25 974 5091 whlle its issuance
of receipts have increased from approximately-$610 in 2002 fo $5 mrllron in 20032 $5 million
in 2004 ($1.1 million flom Donations Canada program, $3.9 million from the Athletic Trust
2002 program), actually immediately receiving $259,745. The remainder of the funds was
transferred by the Organization to off-shore “investments” purportedly held on behalf of the

© Organization and to pay fundraising fees to the promoters of the donation arrangements. As
described below, our audit has revealed. that these investments do not exist and that the
funds are rmmedlately repaid to the original lenders. Accordirigly, it is our view that, through -
its partrc:patron in each of thesé programs; the Organization has issued recerpts otherwrse
than in accordance with the Act and its Regulatrons.

Overvuew Donatlon Program 8upportmg Canaclran Amateur Athletics, Foundatlons
- and Charltles (T869260) 2004 and 2005 - promoted by ParkLane B '

To illustrate our audit ﬂndlngs and posmons we will use Donation Prograr Supportmg ;
* Canadian Amateur Athletics, Foundations and Charities - 2004 Series A throughout our letter..
Despite minor differences In detalls, the prmclpal concepts in our illustrations are applicable to
each of the tax shelter donation arrangervients in which the Organrzatron partrcrpated" A more
detailed analysis of the step-by-step transactions involved in the Donation Program
Supporting Canadian Amateur Athletrcs, Foundatrons and Charltres 2004 Series is outlined

in Appendrx A"

! , 95,420, 326 in 2004, $15,551,783 in 2005 and $5, ooz 400 in 2008

2 primarily due to the Organization's participation in the 2002 Athietic Trust donation arrangement’ .
3 The 2005 Donation Program Supportmg Canadian Amateur Athletics, Foundations and Charities differed from
the other tax shelters arrangements in that the participants “donated” sub trust units received freely distributed
by a trust plus cash instead of loaned funds to the Organization. The Qrganization purportedly converts the sub
trust units to cash and agrees to transfer 99% of all cash off shore. .



Using a hypothetical $10 000 “donatron asan example a partrcrpant in thus tax shelter
arrangement would only. be required | to personally contribute $2,790. The participant would
subsequently “borrow” $11,200 from a pre-arranged lender - Plaza Capital Finance Corp..(the
Lender). These amounts, $13,990, are held by an escrow agent in trust on the partrcrpants
behalf prior. to orders from the Organrzatron for dxsbursement‘

The |oans secured by partrc:pants bear mterest at the rate of 3% and have a ten-year term.
Interest must be paid within. 60 days of December 31%, each year. The participant directs the
escrow agent to pay $336 to the Lender in payment of the first year's interest on the loan

Each artrcx nt directs the escrow agent to deposit $10,000 of the $13, 990 held intiustina -
ﬂaccount in the Organization’s name. For.a $10,000 donation, the .
.Organization would be required to direct. the_to transfer $9,900 toTrafatgar
Trading Limited (TTL) pursuant to a Royalty Agreement, which entitied the Organrzatron to
receive from 60% to 80% of any monthly profits earned based on the year and type of Hoyalty
Agreement. Approximately $600° of the $9,900 transferred to TTL is transferred to ParkLane
Financial Group for promotronal expenses. Each of these transactrons would oceur wrthrn a .

| ~ 24:hour] penod

The partrctpant also drrects the escrow agent.to remit the remammg $3, 654 to Specralty
Insurance Limited (SIL) as payment on the premium for a Policy of Insurance. Pursuant to. this
policy, SIL agrees.to pay to the participant an amount equal to the drfference between the
expected annual rate of growth, 6.054%, and the actual rate of growth underthe investment
 contract agreement between SIL and TTL. The insurance is payable only it thean nual rate of .

L 'growth under the mvestment contract is Iess than 6.054% per year.

Iti |s represented that the investment contract and the insurance polrcy togetherwill generate a
minimum of $11,200 in 10 years (thereby paying off the Ioan advanced to the paticipants).

Based on the teveraged amount arate of retum of 52 96%° would be requrred to accomplish
the repayment .

" Inthe end for each tax—recerpted $10 000 “donatron” the Organization rmmedrately receives’
unfettered access to and use of $100 and an unknown future “revenue-stream’; reports
fundrarsrng fees paid of $600; and “investments” of $9,300. Of the "invested" funds, the
majority of the funds are transferred to corporations conhected to the promoters orreturned to --
the lender (refer. to Appendix "A"). For its $10,000 "donation”, the participant is out of pocket

$2,790 yet has an official donatron receipt for which he' can clarm a donatron tax credit of at
Ieast $4 6417, .

4 The rnstructrons provrded by the Organrzatron were aiso pre-arranged by the creators of the taxshelter

‘programs and the Organization was found to accept the drrectrons to transfer the funds off-shore as presented
by ihe creators of the programs .

The fundraising fee increased to 8% in 2007.

¢ In order for the present value of the $159.80 annuity to. achreve the requrred $11 200 over a 10 year period, it
woutd need to achieve an annual rate of return of 52.96%.

Based on Federal and Ontario donation tax credits of 46.41%



-
It is important to note that per the CRA audit, the Oroamzation has only réceived $43, 656
(0.17%) in profit payments despite issuing $25,974,508 in receipts. The Organization has also
incurred an dverage annual loss of 1.11% on the capital investment. Based on this rate of
return, the Organization wili receive a total of $293,475 for the investments over a 20-year -

_period and the capital would erode to $18,992,473 USD for a net loss of $2,441,035 USD if
‘ the mvestments actually exist. Refer to our d:scussron below on the existence of the property

G:ven the facts as known by CRA, the “net loss” is substanttally more due-our ftndmgs that.
only a maximum of $159.80 per $1,000 tax-receipted donation for each of the Series A
programs (see Appendix "A°) is, in fact, potentially invested. Based on these figures, the
-actual capital after 20 years would likely only be $1,042, 850 USD for a net loss of
$20,390,659 USD.- ‘ . .

Issuing: offtctal donatton receipts other thanin accordance wrth the lncome Tax Act or
its Regulatrons : . \

Gifts: .

. tis our posmon that the Organizat:on has contravened the Income. Tax Act by acceptmg and
" issuing receipts for transactions that do not quahfy as gttts

" No Aglmug Dongnd

Under the common taw, aqgiftis a voluntary transfer of property without consrderatton
However, an additional esséntial element of a gift is animus donandi - that the donor must be
motivated by an intention to give. It must be clear that the donor intends to enrich the donee,
by gtv:ng away property, and to generally grow poorer asa result of makmg the gtft

Our posmon is the donations recetved by the Orgamzation from partrctpants are not'true glfts
" under section 118.1 of the Act. In our view, it is clear that the primary motivation-of the .
participant is to profit through the tax credits so obtairied through a series of artificial
transactions and a minimal monetary investment. It is our view that the Organization was )
aware, or ought to have been aware, that it was participating in schemes designed to produce

. inapproprlate tax beneﬂts through an artificial mampulatzon of the tax rncentrve

- In support of thrs posltton, we note that

e The promotional nmaterial for each of the donatton arrangements promtse the
participant will receive a tax credit at the highest marginal tax rate for the combined-
value of the gifts and provides charts calculating the participants return on cash

. investment of at least 67% and as high as 94%. For example, the promotional material -
. shows that for a $315 cash contribution by a donor in Ontario, coupled with a $10,000
“loan” received by and “donated by a donor in Ontario, will result in a tax credit of $464,
* thereby generating a positive cash flow of $149°. "~ . o
e Participants in this arrangement, in return for a minimal participation fee, received a
- “loan” with full and prior knowledge that this loan would never have to be repaid by the
borrower. Due to a combination.of insurance and aggressive investment strategies,
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" participants are lead to believe it is highly unlikely or necessary they will have to repay
.the “loans”.
o Transactions are pre-arranged pre-determmed and coordmated by the promoters and
~. other pre-arranged third parties. Theé Organization has ng interaction or involvement’
- with part”crpants seemingly whatsoever nor are the partrcrpants prior or subsequent
‘supporters of the Qrganization’s activities outside of the tax shelter arrangements.
. Minimal information is provided to the prospective participants as to how the
© "donations” would benefit the Orgamzatron or to the actrvrtres of the Organrzatron they
are supporting;
e The participant receives an official donation receipt for the full amount of their
purported “donation” of which they contribute out of pocket cash of 28% wlththe
* remaining 72% coming from a no-recourse loan guaranteed by an insurance poticy in’
the 2004 Donation Program' Supportrng Canadian Amateur Athletics, Foundations and :
- .Charities. The participant receives an officia! donation receipt for combined 25% cash
. contribution and the 75% trust unit value in the 2005 Donations for Canada program
e The Organization never truly receives the funds “donated”. While the funds are
" deposited temporarily in the Organization’s bank account established solely toreceive
and distribute furids received these funds, as a part of its participation in the " . ]
arrangements, the Organization is obligated to immediately transfer 99% of the funds
deposited to a company directly connected to'the prometer.” | -
e The transactions are carefully arranged, as described in Appendix "A” to create the
- fllusion of property being donated to the Organrzatron and invested. In actual fact,”
‘these funds followed a circular flow and ended up back in the hands of the lender .
(minus applicable fees to partrcrpants} “The Organrzation initially recerved a 1% fee for
. its participation. .
¢ The Organization also recerved a mrmmal "rnvestrnent stream for it$ partrcrpatron in .
' -the arrangements: . . . .

It is Clear that the prrmary purpose and result of these transactrons was to provrde the
participant a donafion tax credit that exceeded the participant's cost of participation. In
essence, the arrangement is one whereby the promoters, the Orgamzation and the individual
. participants created the illusion of property, but in reality this involved purchasnng receipts

- for a fraction. of the receipt’s face value (i ., that the only property involved in.the scheme
was the partrcrpatron fee). 3

As above, the participants “donated" to the Organrzatron with the clear intent to take '
advantage of the tax system through an artificial seriés of transactions. The QOrganization was -
aware, or ought to have heen aware, of the motivations of the partrcrpants as it had full
access to the promotional materials and information about the schemes in which it -
participated. In retum for a participation fee, the participants secured “loans” which they knew
they would never have to repay and donated these to the Organization. The Organlzatron, for
its part, issued recelpts for the full vaiue of the funds transferred - even though it was
oblrgated to |mmedrately transfer 99% of these funds to an offshore company. in- our vigw, the
primary motivation of the participant in these transactions was to profit from the tax system by
* a combination of the tax.credits avarlable for donations and the artificial loan transaction. The
< Orgamzatron also participated in more than one donation arrangement, whereby the
transactrons and results were similar, yet continually chose to’ partrcrpate in afrangements
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. when the Orgamzatron was not benefrtrng or recewmg the profit dtstnbutrons in the amounts.
" promoted. " o, . :

in our vrew these transactions are not true grfts in the sense contemplated by section 118 1 of
the Act. In this regard, these transactions lack the requisite animus donandito be considered
. gifts. These transactions were, in our opinion, primarily motivated by'the participant’s intent to
- enrich him/herself rather than an intent to.make a gift to the Organization. As such, it is our

* position the Organrzatuon was not entttled to issue receipts for the property transferred to it.

It is our view that the Organization has issued receipts for a gift otherwrse than in accordance
with this Act subsection 118.1. For this reason, it appears to us that there are grounds for
revocation of the chantable status of Btathlon Canada under paragraph 168(1)(d) of the Act. -

Pro. El_’g donated

- Existence of the property:

It is our view that the property represented as berng donated lS not actually property that has
been donated to the Organrzatxon ‘

As above, and as detalled in Appendtx "AY, the Donatron Program Suppomng Canadian
Amateur.Athletics, Foundatfions and Charities donation arrangement involved participants
themselves contributing a mere 28% of the property purportedly donated to the Organization
with the remainder consnstrng of a loan which is highly-unlikely to be repaid by the participant, .
The Organization receives funds in a segregate bank account to which it has no access but i is
obligated to transfer 99% of these to an offshore entity; 93% of which is reportedty “invested”

" and6%as referral fees. -

N In fact it appears these funds are not actually held as investments on behalf of the ‘
Orgamzatton but the majority of these funds were, n fact, tmmedtately returned to the original
lender or paid out as fees to the participant promoters and companies, For the 2005 and 2006
years, our audit has concluded that of the funds (99%) transferred, the majority of the funds
- (79.05%) were transferred back to the same lenders granttng “sub-trust units® participants as
software licensing fees. Of the remaining funds, a full 6% was paid to ParkLane Financial -
. Group for fundraising fees. This, of course, would provrde a mere 13.95% remaining for
. “investing”. The Organization receives distributions fromi its Royalty Agreements, but it
appears that this would be from the same remaining cash contributions and not from the
: purported full value of mvestments held. . -

o As such it is our view that the Organization has rssued receipts for property thatwas not -

donated to it but that éxists as little more than notations on paper as investments “owned” by

the Organization. The Organization participated in schemes that, through a circular series of

transactions, was desrgned to create the illusion of property being donated tothe -~ .

- ‘Organization. while in'actuality, the majority of the funds were either consumed by fees to be
pard to the parhclpants or retumed to the lender.? A .

® See Appendix A ~ paragraphs 24-26 for detailed description



'..7 o

"The Orgamzation S part in these schemes were, as before to recetve funds from participants,
. Issue tax receipts for the full amount of.the property transferred flowed through its bank
“account, and to immediately transfer these amounts to a bank account off-shore. The

_ Organization had no control over the property “donated” other than the 1% it retained and had .
no access.to the investments. The Organization has not demonstrated it had control over or
access to the remaining 99% of the funds allegedly donated to it or invested on its behalf. The
. Organization‘could not even verify, for the purposes of its own internal audit, the values
associated with the offshore investment as indicated in the financial statements. Its audltors
do not account for any assets on the balance sheet: for the off-shore accounts. Rather than’
. reasonably seek out prudent investments with the property donated to-it, the Orgamzatron

was obligated to send money to an offshore investment with uncertarn and. iow rates of
return.® .

In our view the Organization partrcipated in .schernes desnghed' to create the iliusion of
property being donated and issued receipts for property, which was not beneficially -

transferred-to it. The Organization was either aware, or ought to have'been aware, of the fact - = -

that its role in the arangement whereby it issued receipts for property which would flow

. through its accountz but to which |t had no present or even future ownershlp of. Th 7 f nd
1 d .

lender. As such.the Orgariization.was not entitied to. issiea .
receipt for the amounts contributed (in this case with reference to thé insurance policy and-
- loan or the trust units) and in this regard it is our view that the Orgamzation has issued a
receipt for a gift otherwise than in accordance wrth this Act Wthh is cause for revocatron by
vrrtue of paragraph- 168(1 )(d). :

NatureoftheProperty- : '_ L

. As above, it is our view that the Orgamzatron rmproperiy issued recerpts for transactrons that
" " were not gifts and for property that it was not, in fact, berieficially entitled to. We are of the -
- view that the offshore invéstments that the Organization purports to have exist largely only
notionally on paper. A fact seemingly confirmed by the Organization's owr external auditors.
However, even'were we to agree that the gifts vere valid gifts to the Organization, and the
. property held in investments existed, it would stili be our wew that the Orgamzation |ssued

: receipts other than in accordance with the Act.

As above the property that was donated to the Orgamzation was immediateiy transferred to

an offshore investment company. Based on our reviéw, there is no indication that the principal
amount of this property will ever révert to the O,rgamzatron There is no mention in the royalty
agreement that the Organization will éver be entitied to the principal amount of the .

.mvestment With regards to eariy redemptron the agreement stipulates the foilowmg “If the

By way of companson. GIC average rates from 2004 to 2007 as per JMMW were 1 yr:
2.39%, 3yr: 2.74% and 5yr: 3.05% which would have produoed arevenue of $1,950,770 at the 1 yr avg. rate or
$578,569 more than current investment.of $43,650. Also, it is interesting to note thatthe royalty agreements
define “contracts” as the S & P 500 and other international stock index futures yet see for example

www streetauthority.com/ma-sampie.asp indicates the 5 year average rate of return on the S&P 500 is-11.26%
-while the royaity agreement has averaged 0.20%.
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Association provides Trafalgar with e Profit Distribution Notice, during the Trading Term,

Trafalgar shall be paid: 1) a fee equal to one fifth of one percent (1/5%) of the Current Trading .

Facility determined as at the end of the calendar monith in which Trafalgar receives from the’
Association the Profit Distribution Notice, multipiied by twenty-four months; and 2) the

aggregate of all unpaid portions of the Monthly Trading Fee forfeited by Trafalgar pursuant to -

section 4.2 hereof and such fees shall be subtracted from the Profit Distribution due to the

Association®. Profit Distribution is defmed in the Agreement as being the “amount equai to the -

Current Trading Facility, as at the end of the calendar month in which Trafalgar Trading -
receives from the Association a Profit Distribution Notice, net of the Iniitial Trading Facility”.
The audit evidence revealed that the Initial Trading Facility is consistently greater thanthe. -

- Current Tradmg Facility at the end of any given month. Therefore, the application of the -
formula to arrive at a profit distribution, even without taklng into consideration the termination
fees mentioned above, will always result in a negative amount. It is clear that although the -
agreement allows the Organization to request a profit distribution, the termination fees as well
as the formula used to calculate the “prot” it” would result in no funds remaining, making it
impossible for the Organization to receive any payments should it exercise its option to submit
a Profit Distribution Notice to Trafalgartradmg Limited, As such, it-appears that the
Organrzatron is onty entitled to a potenttal tnoome stream" assocrated with the property

In our view, even if we were to accept that the property was vahdly donated 1o the
Orgariization (which we do not) it is the income interest in the property, which.should have '
been tax receipted and not the full value of the funds transferred to the Organization: Whrle
the Orgamzatron does receive certain funds from participants, other than the immediate 1% to
‘which it.is entitled, it is required to transfer these funds to the offshoré investment company. -

The Organizatron is never entitied to the property itself but to the income from the property — |f o

there is any. In our view, while it'is being représented that the full vaiue of the property is
' berng donated, it is simply a hmtted lncorne interest.in the property that is berng donated

We acknowledge that the restnctron on acceéss to the property is a condrtton of the’ )
- Organization's pamcrpatlon in the donation arrangements, and not orie explicitly set by the

participant. However, vrewmg the “donatlon asa pre-arranged transaction, the restrictions so '

_ imposed make it clear that it is the income stream, which is donated and to which the
' Orgamzatron is entitled, not the full value of the property: Participants pay a fee to partrctpate
in the donation programs. The participants have nointeraction with the Organlza’uon

Participants obtain a loan from a non-arm's length company knowing fully that, provnded they '

follow the instructions, they will not have to repay the: “ioan”. One of the instructions is that
they transfer these funds to a participating organization: The participating organization is
obligated through the agreement to transfer 99% of these funds.to the offshore invéstment

company. The participating organization is thereafter entitied to income from the mvestments .

{when there is any) but not the principal amount

In our vrew, if the Orgamzatnon was: receivrng a donatron of an “mcome stream” from the -
property, a professional valuator should have valued this income stream and the tax receipts
issued accordingly. In this regard, even if the Organization had issued a receipt for the

valuation amount, it would not have been in accordance with proposed subsectlons 248(31), -

(32) and (34) regardlng limited recourse debts.

Y we—— -
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Itis our view that the Organization has issued a receipt for. a gift otherwise than in agéordance,
with Act subsection 110.1 and 118.1, which is cause for revocation by virtue of paragrapty
168(1)(d). - - : ' o

Appl,ication'df proposed subséctions 248(31), (32) and (.34)' regarding !i_mited rgchurs.é
debts - : " e

As above, even if we were of the opinion that the payments made by participants to the
Organization constituted “gifts”, which, in our view is not the case. In 2003, the Department of
Finance introduced new legislation with respect to charitable donations and advantages.
These ruies aliow a taxpayer to make a gift to a RCAAA and receive some advantage in returmn;
however the valué on the receipt must reflect the eligible amount of the gift made (ie., the
value of the receipt must reflect the gift less any'advantage received by the donor). We would .
note that, although still proposed, once passéd into law, these subsections apply retroactively
to the fiscal periods currentiy urider review.'® -~ | S L ‘

It is our view that theé participants received an advantage, as defined at proposed subsection’
248(32), as:a result of the cash contribution to the Orgariization, in the form of receivinga -
limiited-recourse, low-interest debt. A limited-recourse debt is broadly defined to include any
unpaid amounts if there is a guarantee, security, or similar indemnity or covenant in respect of
the debt. The value of this advantage should have been deducted from the eligible amount of
the gift. As the purported value of the loans exceeded the participant's cash outlay, under the
proposed legislation, the Organization was not entitled to issue receipts for these “donations”.
Further, even if the ioans were found not to be consideration for participant's cash :

o contributions, the proposed legislation has broad applications and also includes advantages

- that are “in any other way related to the gift".!" As such, it is our view that the Organization,
under the proposed legislation should not have issued tax receipts for the participant's out-of-
pocket cash outlay. In our view, the Organization was aware of this loan, havingbeen
provided the promotionial materials relating to the programs, and accordingly was obligated to
reduce the eiigit?le‘ amount of each gift recorded on the tax receipt. _ '

Under proposed subsection 248(34), the taxpayer, if we were to accept that.a gift had beeén-
made to the Organization, may have been eligible for a tax receipt for payments towards the
principal of the loan, but was not entitled to a'tax receipt for the entire amount purportedly
donated." This subsection generally provides that the gift portion of any transaction involving
a limited recourse debt is deemed to be no more than the amount of the initial cash payment.
A taxpayer may, additionally, claim a gift with respect to a repayment of the principal amount
- of the limited-recourse debt in the year it is paid. There was no indication during our review

that the Organization-took these provisions into account when issuing receipts on behalf of
- the tax shelter arrangements. : ' ; :

- -
-

'® Subsections 248(31) apply in respect of gifts made on or after December 20, 2002 and 248(32), and (34)
- apply in respect of gifts made on or after February 19, 2003. : : .. -

! Ss. 248(32)

Again, given the fact that the majority of out-of-pocket funds were paid out to participants and the “loans” were
immediately repaid to the lender, it is our view that these transactions were not true gifts to the Organization.
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As such the Organization was not entltled to issue a receipt associated with the lrmrted
recourse debt (in this case with reference to-.the promissory note) and in this regard itis our
view that the Organization has issued a receipt for a gift otherwise’ than in accordance with
this Act which i |s cause for revocatron by vrrtue of paragraph 168(1 )(d)

Senousnees of the Offence:

As above, the CRAis greatly concemed about the participation of the Organrzatron in these
arrangements. it is the CRA's view that these gifting arrangements provide minimal benefit for -
* the programs of the Organization as compared to the values of tax receipts being issued. The
Income Tax Act provides RCAAAs the privilege of issuing-tax receipts to allow them to solicit
donations from taxpayers for use in their programs. However, in the case at hand it.appears
that the Organization partrcrpated in tax shelter arrangements by lending its tax receipting
privileges in return for a small percentage of the face value of the receipts so issued. It is-

- interesting to note that since its participation.in these programs, |ts isstiance. of receipts have
increased from approxrmately $610 in 2002 to §5 million in 2003 , $5 million in 2004 ($1.1
‘million from Donations Canada program, $3.9 from the Athletic Trust 2002 program), $5.4.
mitlion in 2005, $15.5 miliion in 2006, and $5 million in 2007: We would note, in'this regard
‘that the effects of the Organization’s partrcupatron in these programs have resulted in the ,
: Orgamzatlon issuing receipts for $25,974,508" yet actually reoervmg only $303,396 from -

" these donation arrangements. In our view, this represents a serious. abuse of the
Organrzatron S recerptrng privileges. _

As a result of the Organrzatron s partlclpatlon in these tax shelter programs the followmg '
occurred .

- Gross fundrarsmg fees (6 39% of recelpted amounts) pard to, the promoters
$1,658,519; .
- = . Gross fees paid to Trafa|gar Tradmg Limited, whlch consrst of monthly trading fees
’ plus 20% of monthly profits, of $102,329 USD ($120,665 CAN)'5; and '
- Gross rnvestment profrts paid to the Organization of $43,650 US ($51 588 CAN)

At the same time, the rnvestments have depleted in value by $295 830 USD (81, 147 861

- CAN'). These findings further point to the fact that the amounts expensed on fundrarsrng and
other-costs associated with the program substantially outweigh the amounts which were
made available for use by the Organization in its charitable activities.

13 anarrly due to the Orgamzatron s pamcrpatron in the 2002 Athletic Trust donatron arrangement

. .M Furthetmore according to the organizations own financial statement an addition $3, 458 750 of recerpts were

|ssued for the program in 2008 for a total of $29,433,258.

The CAN conversion is based on the December 30 Bank of Canada.(BAC) noon rates which were 1 2036 in
2004 1.1659 in 2005 and 1.1653 in 2006.

'8 Pue to a large discrepancy in the exchange rate in 2004, the CANS loss is substantral vs. the USD per the
statements. The Organization recorded transferring'$1,717,000 CAN on- July. 28™; however, the investment
statement for October indicates $2,145,432.25 USD (exchange rate equals 1 2491 vs. BAC rate of .751 6). A
~ further $3,648,473 was transferred on October 28,2004 and recorded at $2,885, 146 USD (exchange rate

equals .7908 vs. BAC rate of 81 99). :
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- Furthermore, issuing donation receipts for amounts that are not gifts or that contain
inaccurate values or false information, is a serious offence. In light of the volume of the
receipts so issued by the Organization we are of the view that this is cause for the revocation‘
of its registered status. As above, this situationis compounded by the fact that based on our
review, the majority of funds represented as “investments” exist only nottonally on paper and
i the Organrzatron has not suffrcrently -demonstrated otherwrse

' Due Dllrge ce:

We note with concem, wrth respect to this particular issue, that it fully appears that the )
Organization’s directors have demonstrated a complete lack of due diligence with respectto
receipting practices. While this is not a ground for revocation itself, it is our view that it is a
contributing factor to the aforementioned non-compliance and is relevant to our decrsron on .
the approprrate measures CRA should take to address these comphance rssues ‘

“In.our view, the Orgamzatton was-aware that there was consrderable unoertainty as to their -
“investments” in the off-shore accounts but failed to take appropriate measures to safeguard ‘
its agsets. This includes, but'is not limited to not choosing a proper investment strategy

“consisting of standard investments, failure to take measures-to ensure the rntegrrty of the

pririgipal partion of the investment, and failure to take stéps to verify the Iegttrmacy ofthe.

transactions which are reported to the CRA. In thrs regard we would hrghhght the followrng

-~ ¢ The Orgamzatron has indicated that is has received independent !egal opimon of the

- - donation program; however, it has refused to provide.the opinion tg'CRA under -

‘ solrcrtor/clrenf pnvrlege The CRAis therefore unable to confirm that the opinion

) supports the-Organization’s decision to be mvolved

e The Organization states that it became rnvolved because "There was a very good s
opportunity to bring in large donations to our sport and to have future revénues overa -

longer period of time™; however, it is clear from the QOrganization's response that it -
understood it would forgo 99% of the donations for investments in a portfolio | that gave
-no guarantee of fate of return and was invested in high risk futures contracts;. .. - -

» Furthermore, it is clear that the Organization was satisfied with the 1% accommodation
“fee given.the annual rate of return below 1% when it agreed to parttcrpate in five ‘
Royalty Agreements;

« Itisthe opinion of the CRA based on the Ianguage of Section.3 = Tradmg ofthe "
Royalty Agreements that all trading is at the discretion of TTL and that the - ,
Organization has relinquished all rights and direction of the “investment portfolio”;

e According to Section 7.2-of the Royalty Agreements, TTL on an annual basis, was to .

- engage auditors (at their expense) to verify the monthly returns submitted to the

* - Organization. It is CRA's understanding that no such audit report has ever been _
recgived by the Organization, nor has the Organization’s Board of Directors requested
it in order to perform yearly due diligence on “its” investments;

» The Organization has indicated to the CRA that “it is our understanding that the
invested funds are the property of Biathlon Canada” yet a review of the Organization's
Financial Statements clearly show that the “invéstment” does not appear as an asset
and therefore the CRA must conclude that the Organization does not believe it has
ownership in these "investments" and simply was a conduit for receipting purposes.
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The CRA's position that the Organization.did not perform proper due diligence is further
* demonstrated in reviewing the Organization’s financial statements. Therein we note that the
. ‘Organization with respect to its own mutual fund investments, takes a very cautrous and

prudent investment approach to reduce its portfolio rrsk

Iti rs our view that the Organrzatron failed to demonstrate due dtlrgence in venfyrng thé-
authenticity of the donation program, as well as how participation.in the program furthers the
objects of the organization. It appears that, as above, the Organization has willingly
participated in abusive tax shelter arangements, in effect, by being paid a small percentage .
fee for transactions it knew our ought to have known were not gifts it. As above, our audit has
. determined that the receipts issued by the Organrzatron -aré not compliant with the Aét .
including the proposed-legisiation that was introduced in 2003. Our audit has further revealed
that the funds purportedly sent by the Organization to be invested off-shore were returned to-
the lender. In our view, the Organization has facilitated these arrangements without concern
- for the legitimacy of the program or the integrity of its assets as “the oné percent received up
front was a srgnlficant amount to. our Assoclatron for the conduct of programs '

In this regard it is our view that there are ground to revoke the Organization by virtue of
paragraphs 168(1)(b) and (d) as it has issued recerpts for a grtt otherwrse than tn accordance -
with this Act sectron 110.1 and 1 18.1. ) . .

Other Compliance rssues.

. The audit révéaled that the Organrzatron provides annual payments for services for which |t
does not issue or fi t”te T4A Supplementanes. Regulatron 200(1) of the Act states |

"Every person who makes a payment descnbed in subsection 153(1) of the Act shall make an
information retum’in prescribed form in respect of the payment unless an information retum in
respect of the payment has been made under sections 202, 214 237 or 238 ?

Subsection 153(1 ) of the Act states

"Every person paymg at any trme in a taxation year

. {g) fees, commissions or other amounts for servrces. other than amounts descnbed in
subsection 115(2.3) or 212(5.1), o

shall deduct or withhold from the payment the amount determined in accordance with
prescribed rules and shall, at the prescribed time, remit that amount to the-Receiver General
.on account of the payee's tax for the year under this Part or Part XI.3, as the case may be,’

- and, where at that prescribéd time the person is a prescribed person, the remittance shall be
made to the account of the Receiver General ata desrgnated financial institution.**’

-

7 |n 2005, the technical interpretations department conctuded that persons other than federal bodres paying
‘fees, commissions or other amounts for services listed in paragraph 153(1)(q) ot the Act woutd have to report

t
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Subsection 200(2) of the: Act states:

"Every person who makes a payment as or on account of, or who confers a beneﬁt or
allocates an amount that is, ~

(a)a scholarship, tellowshrp or bursary. or a prize for achievement ina fteld of endeavour :
ordinarily carned on by the reCrprent thereof” :

The Organrzatron entered into several personal service contracts between ﬁscal 2004 and
2006 whereby the contracts clearly state that the mdwrduals are employees and the terms of
remuneratron for services.. For example:
o |n 2007, (D rcceived $4,000 for an athlete performance bonus,
_recelved $12,120 in 2006 and $4,890 in 2007 for services; : . .-
) received $9, 120 in 2006 and $4, 000 in 2007 for

" services; and .
. And—recelved $4,475 in 2006 and $9,071 in.2007 for servrces

The Organization‘s Ogtions:f
a) No Response -

You may choose not to respond. In that case, the Director General of the Charmes

Directorate may give notice of its intention to revoke thie registration of the

Organizatron by issuing a Notxce of tntentron in the manner descnbed in subsectron
~ 168(1) of the Act . : :

b) Response

Shoutd you choose to respond please provude your written representattOns and any
additional information regarding the findings outlined above within 30 days from
the date of this letter. After considering the representations-submitted by the
Organrzatron the Director General of the Chantres Drrectorate will decrde onthe -
appropnate course of action.

If you appoint a third party 10 represent you in this matter, please send usa wntten
authorization naming the individual and exphcrtty authonzmg us to dxscuss your fi file with that
individual. .

if you requrre further mformatron, clanfrcatson, or assrstance | may be reached at (613) 957-
2174 or by facsimile at (61 3) 946-7646.

them on Form T4A tt they were not already reported under Regulations 202, 214, 237 or 238 The above tax .
reporting obligation exists regardless whether those contracts payments are subject to wrthhold ing tax or not. )
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Yours sincerely,

%(Zuoéf&:

Neil Nicholis
Auditor ©
Compliance Section
Charities Directorate -

. Margaret Imrie, Director

Box 179 -
Falcon Beach MB ROE ONO

Enclosure



. 1@ CANADA REVENUE AGENCE DU REVENU-
' AGENCY DU CANADA

Brathlon Canada

c/o Daniel F. Q'Connor :

755 St-Jean Boulevard, Suite 401
Pomte-CIarre QC H9R 5M9 .

* BN: 13257 4104 RRO0O1

Attgntron M, Daniel O'Connor - . , _ File #: 0496281
Aprl 12, 2010 ’

- ‘Dear Mr. O'Connor:

RE Biathlon Cenada‘ — |

e

clarrfrcatron from the Canada Revenue Agency (the CRA) regardrng certain issues
. raised in'our audit letter of August 29, 2009. Please find below responses and. -
additional material which we trust wrll further clanfy the CRA's position. in thrs regard.

Per our prevrous lefter, it is the position of the CRA that Biathion Canada has facilitated
an abusive arrangement by issuing official tax recsipts for property purportedty donated
to it which flowed in a circular fashion back to the lender: As outlined in that letter, it is
our view that the receipts issued were not in accordance with the Income TaxAct (the

~ Act) and are grounds for revocatiori of Biathlon Canada. 1t is our view that the RCAAA's ‘
conduct - retaining 1% of donations reoerved and flowing the remainder- threugh fts bank
accounts and transferring these funds 16 an off-shote account it had no control or |
access over - can only be viewed as designed to facilitate this scheme. Baséed on this
conduct it is the CRA’S view that Biathlon Canada knew or was wilfully blind to the true
natyre of the scheme. While we hote that, in the letter of October 23, 2009, ‘Biathlon -

. Canada represents that it has been a victim of this program, it has not represented how

it might remedy the loss of almost $26° mmion of donated funds

In response to the guestions posed in you letter we offer the fo!lowrng responses

Q1 <In assessrng the validity of the program, we understood that a taxpayer should not
be denied the benefit of a tax provision simply because the transaction was motivated

for tax planning purposes. Is it the position of the CRA that this assumptron was -
erroneous? - : ‘



Our Reeponse .

It is generally accepted that the charitable tax credit avallable with respect to a donation B

is not usually an advantage or benefit that would affect whether a gift is made'.
However, the Courts have made equally clear that an essential element of a grft is the
" donor's animus donandi - that “the donor must be aware that he will not receive any
compensation other than pure moral benefit; he must be willing to'grow poorer for the -
benefit of the donee without receiving any such compensataon "2

It is our position that mass-marketed donation arrangements promnsmg partrcrpant
donors that.they will be able.to claim tax credits for charitable donations far in excess of
- the expenditures actually made (i.e. the actual cash outlay and subsequent reduction in
the donor’s net worth), lack the requisite animus donandi for the transactionstobe
considered gifts. As stated by Justice Archambault of the Tax Court of Canada, “The
technique in all these tax'shelters is the same: you write off more than the amount you
have paid or are liable to.pay. In this fashion; you make a profit with the tax benefit™
alone, s0 no one cares howthe money is being spent.”® As outlined in'our previous

. letter, the Scheme in which Biathlon Canada participated.promised participants a retum -
* on donations far exceeding out-of-pocket outlays, achieved through a combination of

loans.and insurance contracts which purportedly repay such loans. The courts have
- agreed that where a significant benefit flowed to the pamcnpant in return for a gnft made

to a charity, that no gift was actually made*,

Q2-Howin your view, was Biathlon'Canada to come to th'e conctusron that the,
program would produce nappropriate” tax benefit, or that the program amounted to a
plan to artmcrally manipulate” the tax incentive?

Our Response

_Since 1999 the CRA has been providing, on ari almost annual basis, mformat:on
warning taxpayers against participation in abusive schemes. The CRA has, in these
alerts, outlined its concerns with these arrangements iricluding, but not limited to, the
fact that these could result in the loss of registered status for regrstered charities and.
regsstered Canadian amateur athletic associations (RCAAASs).5 Further; the Department
of Finance, in 20083, announced 2 series of measures designed to limit, if not eliminate,

'the téx incentives associated with such schemes. In our view, Biathlori Canada had a

significant amount of material at:its disposal to determine whether a scheme may -

contravene the requirements of the Act.

Baathlon Canada has not provnded the CRA.with any mformatron which suggests that |t
independently: sought legal advice to verify the legality of the scheme or independently

" verified that the transactions to which it was a participant. In fact, we note with concern

" that Biathlon Canada’s lefter of October 29, 2009, suggests, with respect to the CRA's
* indication that the monies donated to Biathlon Canada have been retumed to the. -

N

! The Queen v Friedberg , 92 DTC 6031 (F.C.A.)

2 The Queen v. Burns, 88 DTC 6101 (F.C.T.D.)
Patncla Norton v Her Majesty The Queen 2008 TCC 91 2008 D.T. C. 2701 (T.C.C.)

F Max E. Maréchaux v. The Queen 2008 DTC 1379 (T.C.C.)
httpjlwww cra-arc.ge. ca/gney/rt/vshit-eng.htmi

e



.~ ‘ender, that Biathlon Canada was “not légatty bound to take whatever measure's might
' nave been required to determine if such facts existed »

The Act requires RCAAAS to issue receipts only for transactions that legaily qualify as
gifts, and under subsection 168(1) of the Act, the CRA can revoke the registration of a
RCAAA where it has issued a gift other than in accordance with-the Act, As descnbed

" “in our previous letter, it is our view that Biathlon Canada has issued receipts for .
transactions that do not qualify as giffts, in particular given that the transactlons did-not -
occur as represented — with the funds flowing through the account of Btathlon and -
subsequenﬂy transferred, as instructed, to an account to which Biathlon Ganada does
not have access, thereupon being retumed to the lender. In our view it was incumbent
_ on the organization to verify the scheme in its entlrety, including the legitimacy of the
transactions involved, as Biathlon Canada was responsible for determining whether the
.transactuons qualified as gifts at law before i xssumg official donatcon receipts.

- Q3 = In the last paragraph on page 5 of your report, you state again “the pamclpants
secured "loans” which they knew they would never have to repay" Qur ques’aon is

~ whether you have any supporting informatlon or documentaﬂon for the more categorical -
statement. :

o Our Response

Please find attached the Ioan guarantee insurance agreement (Appendix A) per the
Trafalgar group promotional material which clearly states that the donor setties the loan

. through delivery of the insurance policy. Please note we had included in our letter of ‘
. August 29, 2009, an Appendix “A” which detailed the flow of funds including the funds

: rewew

paid for the insurance pollcy This information was, avatlab!e for B:athlon Canada to.

Q4 - (1) Whether you have revxewed the sard “instructions”, (2) whether you beheve
that Biathion Canada ever had a copy. of these mstructions”?

"Our Response

As stated in our prewous letter, the CRA has revnewed loan documents and promotlonal
material from the Trafalgar group. As above, in our view it was incumbent onthe’
RCAAA to seek out and review such material in order to determine whether itwas
legally entitied to tssue receipts for the transactnons involved.

Q5 - Do you have any- information that supports the CRA's pos:tuon thattheloanis a -

no-recourse loan? Could you alse piease advise whether it is the position of the CHA
that such a loan renders the donatton invalid.

Our Response - -
As stated in our prev:ous Ietter the CRA has rewewed loan documents and promotlonal
material from the Trafalgar group. The audit concluded that each donor purchased the
insurance policy as part of their participation in the tax shelter arrangement. :



As such, it is the position of the CRA that Biathlon Canada pérticipated in a tax shelter
-arrangement, which was structured as a limited recourse debt as defmed in proposed
section 143.2(6.1) as follows:

(6 1) Limited-recourse debt in reSpect of a gift-or monetary contribution
— The hmlted-recourse debt in respect of a gift or monetary contribution
of a taxpayer, at the time the giftor monetary -contribution is made, i |s
the.total of . .
“(a) each limited-récourse amount at that time, of the.taxpayer and |
of all other taxpayers not dealing at arm's length with the taxpayer, - !
that can reasonably be consadered to relate to the gift.or monetary
_contribution,
" . (b) each limited-recourse amount at that time, determmed under
. this section when this section is applied to-each other taxpayer
who deals at arm's:length with and holds; directly or indirectly, an -
interest in the taxpayer, that can reasonably be considered to
relate to the gift or monetary contribution, and .
- (c) each amount that is the unpaid amount at that time of any other
indebtedness, of any taxpayer referred fo in paragraph (a) or (b),
* that can reasonably be considered to relate to the gift:or monetary
contribution if there is a guarantee, security or similar indemnity or
covenant in respect of that or any other indebtedness. J

‘To-further clarify our posmon we bnng to your attention proposed subsectlon 143. 2(6 1)
as defined in the 2006 Department of Finance Techmcal notes: *

“A limited recourse debt includes the unpa:d pnnc:pal of any .
indebtedness for which récourse is limited, even if that limitation applies
only in the future or contingently. it aiso inciudes any other
indebtedness of the taxpayer, related to the gift or contribution, if there
. isa guarantee security or similar indemnity or-covenant ifi respect of
that or any other indebtedriess. For example, if a donor (or any other
person mentioned beiow) enters into a contract of insurance whereby all
- or part of a debt will be paid upon the occurrence of either certain or .
contingent event, the debt is a limited recourse debt in respect of a gift if
it is'in any way related to the gift. Such indebtedness is also a limited-
recourse debt if it is owned by a person dealing non-arm’s length with
the taxpayet orbya person who holds an interest in the taxpayer.”

(

" It is our view that the purchase of the i msurance policy is a guarantee, secumy or similar -

~ indemnity or covenant which settled the debt (See Appendix “A”) and effectively renders
. the loan a limited recourse loan as per proposed paragraph 143.2(6. 1)(c) and as such
, the receipt should have been reduced to reﬂect this benefit.

Further, wnth regard to the pos:tlon of Biathlon Canada in its response letter dated ,
October 29, 2009, regarding the CRA proposing revocation of charitable status on the
basis of proposed legislation, we would note that once passed into law the legislation is
applicable to all gifts made after February 18, 2003,

Q6 ~ It was our understanding that it is legal for a donor to borrow the funds used to .
make a donation, as long as the minimum prescnbed interest rate was applied to the
loan.’Is this not correct? - :



L Jur Response -

As described in our previous letter, it is our view that the “loans”, had these trapsactions
occurred as represented, meet the definition of limited-recourse debt as defined in

~ ss. 143,2(6.1) in that there is “a guarantee, security, or similar indemnity or covenant-in
respect of the debt,” In this regard, at a minimum Biathion Canada would have been
obligated to issue the receipt in accordance with ss. 248(34).

Howéver'. given that these transactions lack the es_sgr'itial elements of being gxfts; N
(including the fact that funds purportedly donated were used to repay the “loans’) itis

_our view that Biathlon Canada was not entitled to issue tax receipts.for these .
‘transactions at all. : :

3

Q7 - Therefore, on what basis do you take the position that Biathlon Canada neve t-truly
received these funds? ' '

Ouf Bespopse .

'While we have acknowlédged that the funds are deposited temporarily in Biathlon

. Canada’s bank account, as part of its participation in the program, Biathlon Canada’is
required to transfer 99% to accounts held by Trafaigar Trading Ltd, These fundswere -
subsequently returned to the lender in repayment of the “loans” made to donors, In our.
view, the flowing of “donations” to Biathlon Canada were simply an artificial transaction,
asa part of a series of artificial transactions, designed to create the illusion of fynds
being.donated to the RCAAA. Again, we would again refer you to the section titied -
usage of funds on Appendix “A” of our previous lettér as well as page 6 under the

. heading of “Existence of the property” which states the CRA position on the matter.

- Q8= Qoul& you please provide us wﬁh supporting d00umehtation that leads you too this
conclusion. - . ‘. L. . R .

Our Beéponse

See Appendix “B” - roW of funds.

Q8 ~ Could you please advise what led you to conclude that Biathion Canada knew, or

should have known, that the program would produce “inappropriate” tax benefits,

presumably to the donors? Further, what information do you have that Biathlon Canada
- was in any way aware of a plan to “artificially manipulate” the tax incentives? Finally on

this point, could you also please expand somewhat on what you mean by such an,
_ “artificial manipulation” of the tax incentives? \

Our Response R
We would refer you to our response to question 2 above.

Q10 - On what basis do you allege that the funds are not held as inv_estrper_\ts,".as
Biathion Canada receives monthly statements from the Trafalgar Group indicating that
- ‘millions of dollars are in an account in the name of Biathlon Canada?



" Qur Response
- Again,-we refer you to the information pertaining to our response to question 2 above.

., Additionally, even were we to consider the documentation provided to support the
investments as a legitimate indication of the investments held by the RCAAA, which we
- do not, we would note that the, definition of “Initial Trading Fagility” in séction 1 = of the
* definitions of the 2005 Series A Royalty Agreement references amounts comprised of
“margin” (i.e., cash and leverage) which again indicates that the values represented do
not necessamy equate to the amount of funds deposited by Biathlori Canada.

" Q11 — What information or documentatron can you provide to us to support your -
. statement that the majority of the funds were immediately retumed to the original
lender? 4 : . .

Our Ftesponse

We would refer you to questron 8'above.

)

: 012 We don't believe that Biathlon Canada had rnformatlon or documents that could
have led Biathlon Canada to conclude as you have, On what basis do you believe that .
:Brathlon Canada was in possession of such information at the time the programs were
entered into?

Our Hesponse '

" Biathlon Canada was in possessron ‘of the Royalty Agreements that. outlme many. of our

. concerns. In our view, it was incumbent on Biathlon Canada to review the fransactions
to which it was a participant in order to determine whether these legally qualified as gifts
before issuing official donation recéipts. Again, itis our view Biathlon Canada has been
responsrble for the issuance of tax receipts totaling approximately $26 miltion for what
are, in our view, artificial and abusive transactions. :

Q13 - If Biathlon Canada did not have this informatron, how- do you believe Biathlon
Canada could have, or-should have, obtained it?

Qnr Response-
 See response to question 12.

Q14 - Does it not foliow- that after the 20-year term (when early redemption will no
longer apply) that the said formulas'and “penalties” will not apply, resulting in a retum of
most of the principal amount? Please provide us with your views on this.

P S



0(" ﬁesponse .

As above, given that the majority of funds have been returned to the Ienders we findit
difficult to agree with your supposition. In other words, we do not see how, after 20
years, the pnncapal amount of Biathlon Canada’s mvestment will be returned to it, when
no funds remain. . .

Further, the CRA‘s posmon wuth respect to these Hoyalty Agreements was expressed in
our previous letter. Based on our review, it would appear to us that, according to the '

. contract, the funds transferred were purportedly for a 20 year “royalty stream”. As such
even if we were to accept that the investments existed in the manner represented, it -
would appear that Biathlon Canada has purchased, with funds purportedly donated to it, .
.a.revenue stream worth much less.than the original funds so donated. If Biathlon -
Canada has mformatlon to the contrary, we would be pleased to review-it.

" 'We trust the precedmg adequately responds to the questlons posed in your letter of

" October 23, 2009." While we acknowledge the additional submission of -
October 29, 2009, we also note that itis a prehmmary response pending mformatnon
from the CRA and Parklane. In this regard, the CRA i$ providing Biathion Canada .
30 days from the date of this letter to provide its additional responsé. After considering
the representations submitted by Biathlon Canada, the Director General of the Charities

- Directorate will decide on the appropr:ate course of action. :

" If you require further information, clanﬁcatron, or ass:stanoe, | may be reached at
(61 3) 957-2174 or by facsimile at (613) 946-7646

Thank you for your cooperatuon

Smcerely,

/MLM &«4—

Neil Nlchoﬂs, CMA

Audit Advisor

Charities Directorate
Canada Revenue Agency
. 320 Queen St. 7" Floor
Ottawa ON K1A OL5"

Enclosure: .
Appendix “A” - Trafalgar. Chantable Donat:on Program
Appendix “B” —- Flow of Funds

" cc Mr Ray Kokkonen, presudent
C/0O Biathion Canada C
2197 Riverside Dr., Suite 111
Ottawa ON K1H 7X3



Appendlx “A"

2004 Donation Program Supporting Canadian Amateur Athletics Foundations and Chantles

(Donation Program) (Tax Shelter #T3069260)

Registration as a Tax Sheiter

1.

A T5001 Application for Tax Shelter Number was submitted to Canada Revenue Agency
(CRA) in respect of the above Donation Program by the promoter on-Jan. 9,-2004. A tax
shelter number was assigned by CRA. The promoter was named on the application form
as 1602628 Ontario Inc., of Burlington, Ontario. A corporation at the same address,
ParkLane Financial Group Limited (ParkLane Financial) along with another company
there, Trafalgar Associates Limited, carries out the promoter functions. The sharehojder of
the latter two companies as of the end of 2004 was Trafalgar Securities Limited of
Bermuda. The controlling shareholder of the numbered company is the Canadian
presudent of all three companies. g '

ParkLane Financial markets the Donatlon Program to f nancial advrsors and other advisors
in Canada :

Signing Documents and Procedure for §rgning Up

A donor contributed his own funds to Aylesworth Thompson Phelan O'Brien LLP InTrust
(Aylesworth) of $279 per $1,000 of donation. Per the promotional literature this $279 per

* ‘thousand was "with regard to an arrangement fee and pre-payment of loan interest”. '

A donor completed-a Loan Applrcatlon and Power of Attorey in favour of Plaza Capital’
Corporatlon (Plaza Capital), the lender, Iocated in Canada The amount of the loan was
$1,120 per $1,000 donation.

A donor completed'a “Promissory Note” in favour of Plaza Capital due in 10 yearsinthe -
amount of $1,120 per $1,000 donation.

A donor completed a Pledge, indicating an intention to make a donation in favour of a-
particular registered charity or charities (the charity) pledging $1,000 per $1,000 donation.
(Thrs charity could include a regrstered Canadian amateur athletic association.).

.A donor completed a Direction to Aylesworth drrectlng $1,000 per $1,000 donation to the
RCAAA, and $365.40 per $1,000 to Specialty Insurance lerted (Specialty lnsurance).
and $33.60 per $1, 000 to Plaza Capital.

A donor completed a Donor Declaratlon Letter Point 5 says:

| understand that the Insurance Contract (the “Insurancs”) issusd by an insurance

company (the “Insurance Company”) in fespect of the Program is optional and that | could
- have declined coverage of Insurance by sending written notice to that effect to ParkLane
~Financial Group Limited. '| hereby confirm and agree to an allocation of the fee payable to

" the Insurance Company towards the purchase of Insurance.



9.

The $279.00 “with regard to an anandement fee and pre-payment of loan interest” '

" consisted of $33.60 for one year's prepaid interest, and $245.40 as the donors’ unfinanced

portion of their arrangement fee. The total arrangement fee was $365.40 per $1,000

- donation.

10. The donors $279 contribution above included $33.60 of prepaid interest at 3% whrch was

11.

12,

13.

14.

15.

the rate prescribed by CRA.

The total arrangement fee of $365.40 consists of the amount to be paid to Specralty
Insurance in Bermuda for:

an insurance policy B $115.00 per $1,000 donation
" an investment contract " 240.00 per $1,000 donation

administrative fee . o 10.40 per $1,000 donation
. . m per $1,000 donation

A donor completed a Direction to Plaza Capital, dlrectrng the loan proceeds of $1, 120 per
$1, 000 donation to be paid to Aylesworth.

C trﬁts Recerved by Dono -

A donor received a document entitled “Policy of Insurance” in which the donor is the
"Polrcyholderllnsu red". Specialty Insurance is the sole issuer of thls Policy of Insurance
and is guarantor of any and all provisions contained therein. The insurance provrded |s
described as being for the purpose of providing the donor (the insured) with a certain rate
of growth from “The Trafalgar Global Index Futures Program" (TGIFP) agreement
attached to the Policy of Insurance. The donor is to receive, as insurance, a payment at
the end of 10 years, representing the difference between the expected rate of growth of
6.04% and the actual rate of growth under this agreement. The amount shown as the
premrum paid for this pohcy is $115.00 per $1,000 donation.

The TGIFP agreement is between Trafalgar Trading and Specralty Insurance, for the
donors’ benefit. Specialty Insurance is to receive, .on the donors’ behalf, a profit
distribution from Trafalgar Tradmg at the end of 10 years. The cost of this TGIFP
investment, provided by the donor, was $240 per $1,000 donation, being part of their
arrangement fee of $365.40 per $1,000 donation. A donor directed Aylesworth to pay this
$365.40 to Specialty Insurance. ,

Source and Uses of Funds

The sources of funds per $1,000 donation were:

Amount borrowed from Plaza $1,120.00
Amount contributed by donor . 279.00

Total Sources of Funds . $1,399.00



16. The donors’ uses of funds per $1, 000 donation were: .
Payment directed to RCAAA $1,000.00
One year of prepaid loan interest - 33.60
Payment directed by donor to Specialty Insurance but
re-directed to Trafalgar Trading pertaining to:

Investment Contract with Trafalgar Trading 240.00

Loan or other amount from Specialty Insurance’ "~ 115.00
 Fee tharged by Specialty Insurance , 40 355.40
Payment actually received by Specialty Insurance 10.00

Total Uses of Funds .. ‘ . $1,399.00
"Source of Funds for the Donor Loan |

. 17. An executive of a commercial lending corporation was approached to provide funding for
this donation program. A separate financing corporat;on (located in Canada) was setup to
assemble funds from various investors. .

18. Plaza Capital Finance Corporation (Plaza Capital Finance), a sister company of Plaza
Capital, and also located.in Canada, borrowed these funds from the financing corporation, .
, as documented by .a Promissory Note issued by Plaza Capital Finance to that corporation.
. These funds were transferred durectly by the financing corporatlon to Aylesworth.

.19 A donor obtained his loan from Plaza Capital, as documented by a Promissory Note
issued by the donor to Plaza Capltal This Promissory Note was assrgned to Plaza Capital
Fmance .

Flow of ands pertaining to Donat:ons CIa:med by the Donor

20. Per Direction from the donor Aylesworth |ssued a cheque to the RCAAA which received
the full amount of the funids, which the donor pledged. The RCAAA deposited these
cheques into its bank account. .

21. A donation receipt was issued after year-end by the RCAAA to the donors in an amount
corresponding to the amount deposited by the RCAAA.

22. Per Direction from the RCAAA to its.bank, the bank made an immediate payment of 9%
of the total donated funds to the bank account of Trafalgar Trading in respect of the
Royalty Agreement Purchase Price and Referral Fee. From this payment, Trafalgar -

- Trading Limited directs an amount equal to approximately 6% of the amount received by
the RCAAA from its account to ParkLane Financial for a donation referral fee used to pay

referrers of the donors to the program The RCAAA retained 1% of the donation amounts
received by it. .



23, As seen above, the RCAAA paid 93% (99% less 6%) dlrected to Trafaigar Trading
purportedly as the purchase price of a “2004 Series A Royalty Agreement" However, as
explained in more detail at Fact 24 below, Trafalgar Trading had to use these or other

- funds, to repay the financing corporation $1,125.60 per $1,120 of loan amount. The
RCAAA’s royalty agreement with Trafalgar is to eam for the RCAAA revenue over 20
years through the use of Trafalgar Trading's use of Trading Software to trade S&P 500
and other international stock futures contracts. Trafalgar Trading issued monthly
statements to the RCAAA showing the mvestment’s performance, after deduction of the
monthly trading fee. Actual cheques were issued to the RCAAA for months when there
was a net profit due to you. The amounts of these cheques issued to the RCAAAIn .
calendar 2005 totaled less than 2.5% of the amount paid to Trafalgar Tradlng by the
RCAAA for the investment in their 2004 Senes A Royalty Agreement” In calendar 2006 .
such cheques issued to RCAAA was less than 2.0% of this amount.

Flog of Funds grrammg to Arranggment Feé

' 24 Per the donors’ Direction at Fact 7 above, the $365 40 per $1,000, whrch was. patd to

-+ Aylesworth, was then to be sent to Specialty Insurance. However, Speclalty Insurance.
issued a Direction to Aylesworth directing Aylesworth to pay Specialty Insurance only 1%
of the donation amount, and to pay the balance to Trafalgar Trading. Hence Trafalgar
Trading received $355.40 per $1 000 donahon whlle Specialty Insurance received $1O 00
per this $1 000. A

Beggment to the Financing COrggratla

25. Trafalgar Trading lmmednately made a payment to the financing corporation equal to the
funds that the financing corporation loaned earlier in the day to Plaza Capital Finance
(which were provided directly to Aylesworth). This represented a repayment of $1,120 per
$1,000 of donation. In addition, a fee of 0.5% to the financing corporatnon was mcluded
for a repayment of $1, 125 60 for each $1,120 provided earher in the day

26.To pay for this $1,125 60 (per 1,000 of donation) to the financmg corporanon Trafalgar
Trading had funds available to it from the Donation Program from two sources. These
were:
Amount provided by the charities after Trafalgar Trading paid the

6% referral fee ($990 - $60) $930.00
Amount from Specialty Insurance being $355.40 L

(being $365.40 less $10 retained by Specialty) _355.40
Sources of funds available to repay the financing company T 285 40
Less: Repayment to the financing company 1,125.60
Balance of funds from the Donation Program available for both . ’ ‘
Total investments of the donor and the RCAAA $159.80

\

27. Sources and Uses of Funds from the Donation Program

The only funds that were injected into the Donation Program for longer than one day were the :
$279 cash per $1,000 of donation. This $279 could be considered to have been used as
follows:



Amount of taxpayer's own funds contributed per $1,000 of donation $279.00
Deduct: Uses of funds per $1,000 of donation: o
(a) One year's prepaid interest on taxpayer loan of $1 120 at 3% $33.60

(b) Amount of donation that the RCAAA was permitted to retain 10.00 -

(c ) Donation referral fee paid to party who referred the taxpayer 60.00

(d) Amount that Specialty Insurance actually received for its services 10.00

(e) Fee paid to the finance corporation for providing loan for 1 day 5.60 $119.20
Remaining portion of their contribution available for investment . $159.80

Donor Assignment of their Promissory Note and Release from their Obligations

28. The donors were to request from Plaza Capital Finance that they assign their Promissory
-Note to Trafalgar Trading and that Trafalgar Trading accept assignment of their insurance
" policy and investment contract in return for their release from their obligation under their
Promissory Note. An Assignment Agreement was signed at the time of the donors’
request, and the donor would have been then'issued a Release by Trafalgar Trading.

The donor Promissory Note was assigned and the donor Release form was issued some time
between May 2005 and June 2006. '



' APPENDIX "A"
: BlATH‘LON: CANADA
COMMENTS ON REPRESENTATIONS OF OGTOBER 29, 2009 AND MAY 11, 2010

Seriousness of Non-Compllance.

Based on the Canada Revenue Agency s (CRA) audrt of Blathlon Canada (the
Organization), the. Organization primarily operates for the purpose of furthermg the regrstered
tax shelters Donation Program Supporting Canadian Amateur Athletics and Foundations and
Charities and Donations Canada, by agreemg, for a fee, to act as a receipting agent for these
tax shelter programs, As described in our letters of August 29, 2009 and April 12, 2010, and -

" reiteratéd in the balance of this letter, our dudit has shiown that the Organization is operatmg
as a conduit for the tax shelters and is in seriéus breach of the requirements of regrstratron

. under the Income Tax Act. As such, itis our pOsntron that the Orgamzatron S regrstratren
- should be revoked. :

" Our audrt revealed the Orgamzataon xssued oflrcral donatron receipts in excess of.
$25.9 million, yet retairied a mere $259,745,"or 1% of the total cash contributed. THe audit .
also. concluded that the: remainder of the funds flowed through the Organization’s accounts te
offshdre investrnent accounts, to give the illision that they were réceived and invésted by the
Organization, but were in fact lmmediaiely used to repay the original ienders for-the funds~ -
loaned to participants in the tax shelters; These facts demonstrate that the Orgamzataon has .
participated in, and facilitated, abusive tax shelter arrangements which, in ur view, is '
grounds for revocatron in and of itself.

2 . L 3" .
We have reviewed yeur‘letters of October 29 2009; and May 1, 2010 and it remains
our positiori the Orgamzatron issued official donation receipts for gifts othemnse than i in
a¢cordarice with thie Act arid its Regulatnons A registered Canadian amateur athlelrc
association (RCAAA) is entitléd, under the Act, to issue receipts for grfts that it recéives.

However, before ari RCAAA ¢an iSsue a. recelpt it is incumbent on the RCAAA to determine
whether the transaction qualifes as a “gift" at law.

. Your representatrons have farled to adequately address any of the CRA's concems
that the Organization issued receipts otherwise than in accordance with the Actand its =
Regulations. As such, it remains our position that the Orgamzatnon issued receipts for
transactions that do not qualify as gifts at law, which is, in and of itself, grounds ior revocation
of its registered status under paragraph 168(1)(d) of the Act.

Your letter dated: October 29,2009, slates that the Organization simply issued receupts
~ for cash donations donated to it by the participants, that the participarits received no benefit
from making the donations and the fact that the participants borrowed the funds is not
relevant. Furthermore, the Organization clarms that it had no knowledge and, more
alarmingly, no legal requirement to take measures to determine whether the funds borrowed
by the participants to make the’ purported gifts were in fact returned in a circular flow to the



lendeér within a 24-hour period. Following the Organization’s request, the CRA had provided
evidence in Appendix B of our April 12, 2010 letter that proved the circular loan payments.
However, the Organization appears to have either ignored the evidence presented or chosen
not to provide additional representations to address thrs matter as it originally mdrcated it
would in its October 29, 2000 letter. :

The audit evidence reveals that the Orgamzatron received amounts from rndrvrduals,
for which official donation receipts were issued, flowed the funds through its bank accounts,
transferred 99% of the funds fo an'account in Bermuda, and retained a mere 1% for itself.
From the Bermuda account, the vast majority of the funds were returned to the lenders or a
- Trust with interest.

We note that this issue is not a matter of mterpretation of the law; but is one of facts
indicating the particrpatron of the Organization in a scheme which is, at a minimum, abusive.
As such; we remain of the opinion that the transactions do. not qualify as grfts atlaw. Our
concerns are e!aborated in the following paragraphs

a) Ng Anrmus Donandi .

it remams the view of the CRA that the vast majorrty of the transactions mvolvrng the
Organrzatron do not qualify as grfts at law as they lack the requisite animus donandi~ or '
"intent to give® — where in a donor transferrmg property to the Organization woulld rmpovensh
himself as a result. Instead, participants in these arrangernents fully intend to recoup the full -
amounts of their "donations® and profit from an addrtional 67-94% return through a series .of:
premeditated and artificial transactlons X

In your Ietter dated October 29, 2009, you state that the Organizatron *has always
acted within the law in issuing official donation receipts in respect of the tax shelter
programs”. As stated in our previous letters, the arrangements ifi Which the Organizatron
participated promised participants a positive return on investments of their “donations’. The.

. participants achigved thrs by recerving loans that, through a series of related “investments*:.
and the purchase of an “insurance policy®,. would hot need to be repaid or by receiving sub-"
trust units of a Canadian Trust for no consrderation The Organization knew, or ought to have
known, that the | partrcrpants weré receiving recerpts vatued at almost four times the amount
they actually contributed out-of-pocket. It is clear that the schemes in which the Organrzatron
participated were mass-marketed as an opporiunity to prof“t from the tax.system by making a
small out-of-pocket payment, receiving a non-repayable loan (or, in later years, sub-trust
units) and making a donation that included the amount of the loan. The Organization issued:
official donation receipts for the total amounts purportedly recerved '

We acknowledge that the Organization's bankmg records show the amounts
purportedly received from tax shelter participants flowed through its bank accounts. However,
as our audit has revealed, the arrangements require that these funds be transferred offshore
to conceal the ultimate use of these funds — which was fo repay the original lenders. Despite
the representations made by the promoters of the tax shelter arrangements, who were
engaged by the Organization to fundraise on its behalf, it is clear that the loans were hot
. repaid by the investment contracts and specialty insurance, but were repaid out of the
purported donations made to the Organization. As such, we remain of the view that these
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transactrons lack the requrslte animus donandr to be considered gifts, as the partlcrpants drd
not give graturtously but knew they were to receive “Ioans that they were not liable to repay.

Again we note that partrcrpants in thrs scheme are prevrded with the opportunity to
profit from the making of donations and the subsequent filing of their income fax. retlums
through a series of purporediy unrelated transactions. In a ‘recent tax court case, .Justrce
Archrbald remarked on the subject of grftrng to tax shelters

"The technrque in all these tax shelters is the same: you write off more than the
amount you have ‘paid or are liable to pay. In this fashion, you make a proﬁt with the
tax benefit alone. $0 NO one cares how the money is berng spent u

Inour vrew the transactrons in the program in which the Organlzatron partrclpated lack
the requisite animus dOnandr to be consrdered gifts. As explained above, the partrcrpants do, .~
in fact receive consideration. The CRA remains of the opinion that the transachcns are not
_ such that the participants give of themselves to enrich a charity, but through a series of
artificial transactions and a minimal monetary investment, to enrich themselves with -
comparatively insignificant amounts actually being devoted to charity. In our view, the
Organization was fully aware of the ‘scheme.in which it partrcrpated .

Ccnsequently, it remarns our posltren that the Organrzatton rssued recerpts fer
transactions that do not qualrfy as gifts at law, which is a contravention of its recelptr ng - .
,pnvileges and, which is, in and otjtself grounds for revocatlon of its reglstered status under
paragraph 168(1 )(d) of the Act, : | . .

®

Our previous correspondence drew the Organrzatrcn s attentron to the fact that the
funds, which are represented as its own investments, were repald to the ongrnal Ienders In
the reply dated October 23, 2009, the Organization requested that the GRA provide the .
supporting documents used to arrive at our conclusion, which were provided in our letter
dated April 12, 2010. in splte of this, the Organization has submitted no fu rther details to
alleviate our concerns. Therefore, the CRA has concluded that the Orgamzatlon is no lenger
contesttng our fmdrngs ¢}

" Perour prevrous Ietters, the Orgamzatron took no steps to safeguard rts property and
understood it would directly receive only 1% of the total amount “donated”. The Organization
relmqulshed all control and direction over thé funds “invested” with offshore entrtres, fora
0.17% rate of return. Despite the meagre 0.17% rate of return.on these mvestments” and a
steadily eroding principal amount, the Organrzatlon continued to partlclpate in this program.
Given the lack of due diligence the Organization has demonstrated in safeguardrng the .
- $25.9 million in funds for which it has issued official tax receipts it is simply not an acceptable
defence for the Organization to suggest it is,not complrcrt in'the scheme by denymg

knowledge of the circular and abusive transactlcns in which it has partrcrpated

S

" Patricia Norton v. Her Majesty The Queen 2008 TCC 81
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- (c) Nature of Progm

. Inyour letter of May 11, 2010, you state that “the agreement signed by [the
Organization] indicated that after 20 years [the Organization] could request the return of the
invested capital from the donated funds, with no early penalties. It is hard to see how the CRA
can find fault with that understanding or approach.” We would refer you to our letter of
April 12, 2010, at response 14, which clearly expresses our view as to why we find fault with
the Organrzatron s supposition that they will receive any return of capital if the contract is
maintained in force for 20 years as envisioned by the Orgénization. To reiterate, we have
provided ample documentation to demonstrate that the borrowed funds were returned'to the
lender, reaffirming our position that the funds do riot exist. We have reviewed the * royaity
agreements” for any mention of a return of capital to the Organlzatton to no avail and have
‘requested that the Organization submit any information to the contrary that would sway the
CRA to change its position on this matter. As prevaously stated, we were only able to find a
paragraph that mentioned the disbursement of a percentage of proﬁts to the Orgamzatlon if
. any exist after the 20 years have passed. oo .

, Assuch, |t is our posrtron that the Organrzatron issued recelpts for property not actually
- donated to it, but designed to give the illusion that property has been donated to the
Orgamzatlon For this reason, it remains our posrtton that the Organization'issued receipts
other than in accordance with the Aét and which Is, in and of itself, grounds for révocation of

: lts regrstered status under paragraph 168(1)(d) of the Act

Although proposed Ieglslatlon was noted in our lnitral letter, we are not relying on it as

grounds for revocation. However, we rémain alarmed by the nature of the arrangements
whereby the Organization was required to issue a receipt for 100% of an amount but, as part

. ofits arrangement with the tax shelter promoters, gave up access and nghts to $25.9 million

of funds-in return for a direct 1% of the full amount.and a small percentage of the future
income {6 be generated by the investments 6ver a penod of 20 years. ,

As per our prevrous letter dated August 29 2009 in our view, even if we were to
accept that the property was-validly doriatéd to the Orgamzatuon (whi¢h we-do not) it is the
income interest in the property, which should have beer tax recéipted and riot thé full value of
the funds transferred to the Organization. While the Organization does recéive certain funds
from participants, other than the immediate 1% to which it is entitled, it Is required to transfer
these funds t6 the offshore investiient company. The Orgamzatrdn is never entitled to the
property itself but to thé incorne from the property — if thiere is any. In our view, while it is
being represented that the full value of the property is being donated, it is srmply a limited
inéome interest in the property that is benng donated :

Our audit has ¢oncluded that the funds recewed by the Organlzatlon were placed in
offshore investrents to which it had no aceess, which, in our view, is further evidence that the
funds were hever beneficially owned by the Organrzatlon during the period under audit.
Further, the Organization’s return on investments was a meagre 0.17% while the. average
loss on capital has been 1.11% annually. based on past performance as per the monthly
tradmg statements from Trafalgar Trading lerted
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(d) Application of Prgmsed Legislation & errted-rgcourse Debt

It is the position of the CRA that the Orgamzatron participated in a tax shelter
arrangement, which was structured as a limited-recourse debt as defined in proposed
subsection 143.2(6.1) of the Act.

For the reasons expressed in our prevrous letters?, the CRA remams of the view that
the amounts received by the Organization -are amounts whrch meet the definition of a :
limited-recourse debt. It is clear that the debts offered to the participants were, as represented
by the promoters, an unpaid amount for which there was a “guarantee,; secuntyl or similar
indemnity or covenant” in respect of the indebtedness. As noted in the previous letter dated
April 12, 2010, in an example of proposed subsection 248(32) of the Act, the option of a
participant to satisfy or pay a loan by assigning or transferring to another person a property .
(including the rights under an insurance pohcy) that has less economic value than the amount
of loan-outstanding would reduce the amount of the gift.

Further, your letter dated October 29, 2009 states, "JunSprudence, as well as the
notes to the proposed subsection 248(31) of the Act, tell us that a tax credit is not considered
in determining whether the participant receaved an advantage i

~ We agree that the charitable tax credlt available with respect to a donation is not
usually an advantage or benefit that would afféct whether a gift is made®. However, as per our -
previous letter dated August 28, 2009, it is our view that the participants received an -
advantage, as defined at proposed subsectron 248(32), as a result of the cash_contribution to
the Organization, in the form of receiving a hmrted-reoourse, low-interest debt for which the
debt was fulfilled by the transfer of an insurance pelicy. Furthermore, it is our position that
mass-marketed donation arrangements promrsmg participants that they will be able to claim
tax credits for charitable donations far in excess of the expenditures actually made (j.e. the
.actual cash outlay and corresponding reduction in the-participants’ net worth), lack the
requisite ammus donandi for the transactlons to be considered glfts

The courts have agreed that an element of chantable rntent or animus donandr must be
present.* Therefore, we do not agree with your representations that the participants in the tax
shelter, by virtue of receiving a limited:recourse loan, are poorer or worse off, given that the
participants were able to satisfy the terms of the loan by transferring the rights fo aninsurance
policy to the tax shelter promoters. Furthemrnore, the loans were pard-off within 24 hours from-
the purported donatrons, vordrng any need for the insurance policy.®

You further state: “[the Organlzatlon] is, and was at the relevant times, unaware of any
such provision or agreement in respect of the debt." However, as noted in the previous’

2In parttcular we refer you to.our answer Q5 in the CRA letter dated April 12, 2010 in response to your query
regardsng the CRA's position that the loan is a no-recourse loan. [sic]

® The Queen v. Friedberg, 92 DTC 6031 (F.C.A.) at 6032 -
"' The Queen v. Bums, 88 DTC 610+ at page 6105
S See Appendix B of the CRA letter dated April 12, 2010.
7 In fact, in response to our query letter to Mr. Kokkonen dated March 19, 2008 included in his réply dated
May 29, 2008 was a document dated March 31, 2003 from Ms, Sheila Zych. vice-president of Trafalgar
Associates, which detailed the program tnoludrng a diagram that stated: “Donor settles Loan Through Delivery of
Debt Repayment Insurance Policy*. This document was also included in our letter of April 12, 2010 letter.
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letters, the information was available for the Organization’ s review’ m the promotlonal
material of the tax shelter. Therefore, in our opinion, the onus was on the Organization to
review such documents prior to participating in the arrangements and |ssurng over

$25.9 million i ln official receipts over a 3 year period. 4

Further with regard to the position of the Organization in its response letter
dated October 28, 2008, pertaining to the CRA proposmg revocation of charitable status on
the basis of proposed legislation, we reiterate that our position is ‘based on actual sections of
the Act as quoted in this lefter. We also note that; once-passed into law, the proposed
legislation would be applicable to all gifts made after February 18, 2003.

An RCAAA is entitled, under the Act, to issue recerpts for gifts that it receives.
However, before ari RCAAA can issue a tax receipt; it is incumbent on the RCAAA to;
determine whether the transaction qualifies as a “gift” at law. An organization which issues a
receipt for a transaction which does not qualify as’ a gift at Iaw can be revoked under
paragraph 168(1)(d) of the Act. _ '

. .
, For this reason it remains our position that the Organization has issued receipts other
. than in accordance with the Act arid which is, in and of itself, grounds for revocation of its
reglstered status under paragraph 168(1)(d) of the Act

Due Dlllgenoe

We have revrewed your letter dated October 29, 2009 in which you state “the
Organization] could not disagree more with the CRA's allegation that the Board of Directors of
[the Organization] failed to exercisé appropriate due diligerice in deciding to accept donations
under the program.” In support of this position, the Organizatioh states that:

. ‘e Prior to ‘agreeing to accept donations under the Programi, the Organization
engaged their legal counsel to review all relevant docunieritation;
The Organization reviewed several legal opinions related to the Program; -
The Organization requested a number of changes to the agreement-prior to
- signing; and
¢ Each year the Execitive Commlttee and Board of Drrectors gave consnderatlon
to its contlnued partrclpatlon .

Furthermore, your Ietter states "It is forcefully submitted that [the Organization)] met or
.. exceeded the reasonable measures that it was legally obligated to take to investigate the
legality of the Program.* _ . : :

.- We do not dispute that the Organization reviewed several legal opinions; however, as
indicated in our previous letter, the Organization has refused to provide to the CRA the
opinion issued by its legal counsel to the CRA, claiming solicitor/client privilege. The CRA is
therefore unable to comment on the opinion provided, including whether it supports the
Organization’s decision to be involved. With regard to Organization's reliance on the opinion
of BDO-Dunwoody LLP and Mr. Edwin Harris, Q.C. of Patterson Palmer prior to entering into
its first contract, we would note that both of these opinions were commissioned by and issued
to the promoters of the tax shelter programs. The Organization's due diligence, or rather

. )
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reliance upon oprmons rssued to entrties other than itself, is a contnbutrng factor to the non-
comphance identified in our audrt : A

We have reviewed the agreements signed by the Organrzatron and have concluded
that the agreement entered into by the Organization does not, in our opinion, constitute any
. significant changes that would alter the position of the CRA with regard to our .opinion on the
validity of the gifts by the participants in the tax shelter program. In reviewing the Series A
2004 Royalty Agreements the only changes' found to the original issued by the promoter were
the following: : ,

e To Section 3.10, the followmg was added: "by or on behalf of the Association”
. with regard to TTL not being responsible for resulting losses;
~e_ To Section 8.1(d), the tollowrng was added "To.the best of the Association’ s
© actual knowledge ' .

Fnally, the mere fact that the Executive Committee and Board of Drrectors gave
consideration to its continued participationin a program that historically returned less than 1%
on the investment year after year does not, in our view, constitute proper duty of care for the
protection of the assets under the Organization's control. In addition, it appears that the Board -
of Directors, in considering whether or not to continue participating, never invoked the
Organizatron s right to receive the audit report to verify the monthly retums as per Sectron 7.2
of the Royalty Agreement )

';Bopks and Reeorc_te‘ e

We accept the Orgamzatton (3 proposal tg address the filing requirements under
Regulation 200(1) by ensuring that it providés T4A slips to all service provrders that are paid
in excess of $500 perca|endar yearon a gorng-fomrard basis.

| Additronal Points

The Organrzatron raises additional reasons against the revocatron of their status.
Specifically, the Organization notes that it is willing to undertake to abide by any other
provisions of tax-receipting policy that the CRA considers necessary or appropnate, that the
Organization has always acted in good faith; and that the Organization is willing to rmplement .
- the polrcres and procedures necessary to ensure compliance with all tax laws.

‘ However, it is our posutron, as outhned above and in our previous letters, that the
" Organization had relinquished control over the amounts it transferred offshore and had .
- relinquished control over how those sums were invested, thereby failing in-their fiduciary duty.

of care for the assets of the Organization, and precludrng continued registration.

The Act provrdes RCAAAs wrth the unique pnvrlege of issuing tax receipts, which a
donor can claim on his or her tax return, on the presumption that where funds are donated,
the RCAAA actually receives and uses an equtvalent amount in its programs. As it applies to
the Organization, our audit has concluded the Organization has issued over $25.9 million in
_ donation receipts through abusive arrangements in which leveraged donations were
permitted to flow through the accounts of the Organization to an offshore account and
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immediately returned to the-original lenders. The Orgamzatlon was entitled to retain directly a
meagre 1% of all donations and received 0.17% per annum from its “investments”.

Itis regrettable that the RCAAA has chosen to participate in an abusive program In
our view, the conduct of the Organization is too senous to mauntain its contmued registration
under the Act. :

[N
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Appendix "B"

Flow of Funds-
Re: The March 23, 2004 tax shelter closing F for Biathion Cahada

Upon review of the followmg documents the Canada Revenue Agency concluded
that the fu nds were in fact repand to the lender wrthrn a 24 hour period:

A d‘ agram is attached (see Appendix B1 0) in order to help vrsuahze the flow of
funds between bank accounts of all parties involved for the closxng F transaction
on March 23, 2004, by the tax shelter promoter.

'gggs involved.

' Step 1 - Partlcupants .

A. Apply for a loan worth 112% of the mtended donatron recerpt to
* 2036591 Ontario inc. (known as Plaza Corporatron on the loan
application). :

B. Senda cheque to Aylesworth LLP inan amount of $279 per $1,000 of the
intended donation receipt. ($139,500 equals $279 multiplied by 500)

Note: no supporting-documentation from the partlcupants is included as it was
deemed unneoessary to demonstrate the crrcular aspect of the loan.

Step 2~ 2036591 Ontano Inc. (the "!ender ) B '
+A. Transfers $560, 000, which, represents the parucxpants borrowed funds

(see B2) to Aylesworth LLP as‘confirmed on- the Aylesworth LLP'S trust
statement (see B4). : .

: Step3 ~ Aylesworth LLP (the "Trust) '

A. Transfers $500,000 to Biathlon Canada; Closing F is confirmed as ‘
received by Biathlon Canada (see B6) and credrted into-Biathlon Canada’ s
. bank account (see BS5).

B Transfers $5,000 (1% of receipted amount by Brathlon Canada) to
- Specialty Insurance Limited (see B4). -

C. Transfers $104 ,484 (see B4)to the Trafalgar Tradmg erlted s Bermuda
account (see B9). .

Step 4 - Biathlon Canada .
A. Authorizes its bank to transfer $ 495 000 (99% of recerpted amount by
. Biathlon Canada (see B7) for closing F directions to bank) from Biathlion
" Canada's bank account (see B5) and credited into -
Trafalgar Tradmg Limited's Be rmuda account (see B9). SN

Step 5 - Trafalgar Trading Limited B
A. Transfers $30,000 (6% of receipted amount by Biathlon Canada see B9)
to the ParkLane Financial Group as a fundraising fee.
B. Transfers $562,800 (original loan amount plus .5% interest see BY) to
2036591 Ontario Inc.'s bank account as.repayment of the loan (see B2).



"Trafalgaf Ch_afitabli'e DonatlonStr ucture - -

Closings F March 23,2004 _3 s

o . Insurer .
- Specialty Insurarice Limited
Bark balance at end of day: $5,000




