l*l Canada Revenua  Agence du revenu
; Agancy du Canada

REGISTERED MAIL

BN: 125104976RR0O001

Attention: [ NG MAR 3 0 2017

Subject: Notice of Intention to Revoke
The Canadian Islamic Trust Foundation

Dear [N

We are writing further to the audit of the books and records of The Canadian Islamic Trust
Foundatjon (the Organization} for the audit period January 1, 2007 to December 31, 2009, and
our letter of June 16, 2014 (copy enclosed), in which you were invited to submit representations
as to why the registration of the Organization should not be revoked in accordance with
subsection 168(1) of the Inceme Tux Act (the Act).

We have now reviewed and considered your wriiten response dated November 18, 2014,
However, notwithsianding your reply, our concems with respect to the Organization’s non-
compliance with the requirements of the Act for registration as a charity have not been
alleviated. Qur position is fully described in Appendix “A” attached.

Conclusion

The audit by the Canada Revenue Agency (CRA) has revealed that the Organization is not
complying with the requirements set out in the Act. In particular, it was found that the
Organization had failed to demonstrate that it was constituted for charitable purposes, failed to
demonstrate that it devoied its resources to charitable activities carried out in furtherance of its
charitable purposes, failed to demonstrate that it devoted its resources to charitable activities
carried on by itself, failed to maintain adequate books and records, issued a receipt for a gift or
donation on behalf of a non-qualified donee, and failed to file an information return as required
under the Act. For all of these reasons, and for each reason alone, it is the position of the CRA
that the Organization no longer meets the requirements necessary for charitable registration and
should be revoked in the manner described in subsection 168(1) of the Act

Consequently, for the reasons mentioned in our letter dated June 16, 2014, we wish to advise you
that, pursuant to subsection 168(1) of the Act, we propose to revoke the regisiration of the
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Organization, By virtue of subsection 168(2) of the Act, revocation will be effective on the date
of publication of the following notice in the Canada Gazeite:

Notice is hereby given, pursuant to paragraphs 168(1)(k), 168¢1)(c), 168(1)(d),
and 168(1j(e} of the Income Tax Act, that [ propose to revoke the regisiration of
the organization listed below and that the revocation of registration is effective on
the date of publication of this notice.

Business number Name
125104976RR0001 The Canadian Islamic Trust Foundation

Should you wish 1o object to this notice of intention to revoke the Organization's registration in
accordance with subsection 168(4) of the Act, a written notice of objection, which includes the
reasons tor objection and all relevant facts, must be filed within 90 days from the date of this
letter. The notice of objection should be sent to:

Tax and Charities Appeals Directorate
Appeais Branch

Canada Revenue Agency

250 Albert Street

Ottawa ON KI1A 0L5

Notwithstanding the filing of an objection, a copy of the revocation notice, described above, wiil
be published in the Canada Gazette after the expiration of 30 days from the date this letter was
mailed. The Organization’s registration will be revoked on the date of pubtication.

A copy of the relevant provisions of the Act concerning revocation of registration, including
appeals from a notice of intent 10 revoke registration can be found in Appendix “B”, attached.

Conseguences of revoeation

As of the effective date of revocation:

a)

the Organization will no longer be exempt from Part I tax as a registered charity and
will no longer be permitted to issue official donation receipis. This means that
gifts made to the Organization would not be allowable as tax credits to individual
donors or as allowable deductions to corporate donors under subsection 118.1{3), or
paragraph 110.1(1)(a), of the Act, respectively;

b) by virtue of section 188 of the Act, the Organization will be required 1o pay a tax

within one year from the date of the notice of intention 1o revoke. This revocation tax
is calculated on prescribed Form T2046, Tux Return Where Registration of a Charity
is Revoked (the Return), The Return must be filed, and the 1ax paid, on or before the
day that is one vear from the date of the notice of intention to revoke. The relevant
provisions of the Act concerning the tax applicable to revoked charities can also be
found in Appendix *“B”. Form T2046 and the related Guide RC4424, Completing the
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Tax Return Where Registration of a Charity is Revoked. are available on our Web sile
at www.cra-are, oe.ca/charitics:

¢) the Orgamization will no longer gualily as a charity for purposes of subsection
123(1) ol the Excise Tux Act. As a resull, the Organization may be subject to
obligations and entitlements under the Excise Tax Act that apply to organizations
other than charities. If you have any questions about your Goods and Services
Tax/Harmonized Sales Tax (GST/HST) obligations and entitlements, please call
GST/HST Rulbings at 1-888-830-7747 (Quebec) or 1-800-959-8287 (rest of Canada).

Finally, we wish to advise that subsection 150(1} of the Act requires that every corporation
(other than a corporation that was a registercd charity throughout the year) file a retumn of income
with the Minister in the prescribed form, containing prescribed information, for each taxation
year. The return of income musi be filed without notice or demand.

Yours sincerely,
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A (.__ -
Tony Manconi
Director General
Charities Directorate

Attachments:
-CRA’s AFL. dated June 16, 2014
- Organization’s Representations. daled November 18, 2014
- Appendix "A” - CRA position on represcntalions
- Appendix “B” — Relevant provisions of the Act

c.c.. Mr. Shameem Mohammed
Director of Finance and Accounting
2200 South Shendan Way
Mississauga, ON
L3J 2M4
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Canada Revenue  Agence du revenu
Agency du Canada

June 16, 2014

"The Canadian Istamic Trust Foundation
2200 South Sheridan Way
Mississauga, Ontario L5J 2M4

Attention: Mr. Shameem Mohammed

REGISTERED MAIL

BN: 125104976RRO0G01

File No:0801985

Re: Audit of Repgistered Charity: The Canadian Islamic Trust Foundation

Dear Mr. Mohammed:

This letter is further to our audit of the hooks and records of the Canadian Islamic
Trust Foundation (the Organization) by the Canada Revenue Apency (CRA). The audit
related to the operations of the registered charity for the period from January 1, 2007 to
December 31, 2009."

The CRA has now completed a review of the Organization’s books and records
and has identified specific areas of non-compliance with core requirements of the /ncome
Tax Act (the Act) and its Regulations for maintaining charitable status in the following
areas:

AREAS OF NON-COMPLIANCE

Issue

Reference(s}

1.

Ceased to comply with the requirements of the Act
for its continued registration

149.1(1), 149.1(2)(c), 168(1)(b)

2. | Failed to comply with or contravened any of 230(2), 168(1)(e)
sections 230 to 231.5 of the Act

3. | Issued a receipt for a gift or donation otherwise Regulations 3500 and 3501,
than in accordance with the Act and its Regulations | 168(1)(d), 188.1(9)

4, | Failed to file an information retum as required 149.1(14), 168(1)(c)

under the Act

The purpose of this letter is to describe the areas of non-compliance identified by
the CRA as they relate to the legislative and common law requirements applicable 1o
registered charities in order to provide the Organization with an opportunity to respond to
our concems, provide any additional information regarding the issues outlined in this
letter, and submit a written representation, accompanied by any relevant documentation,

! The Orgenization was notified on October 12, 2011, thal it had been selecied for audit by the CRA. The audit visit
took place the week of November 28, 201 1. A review of the Organization's books and records for the peniods
preceding and following the avdit period was also conducted, as required.
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as to why it status as a registered charity should not be revoked, or it should not be
imposed a monetary penalty.

1. Ceased to comply with the requirements of the Act for its continued registration
(Paragraph 168(1)(b} of the Act)

Subsection 149.1(1) of the Act requires that a charitable organization devote all of
its resources to “charitable activities carried on by the organization itself.” Generally
speaking, in order to maintain charitable registration, an organization must demonstrate
that it is constituted exclusively for charitable purposes, and that it devotes its resources
o its own charitabie activities carried on in furtherance thereof.” An organization with a
mix of charitable and non-charitable purposes and/or activitics will not be eligible for
regisiration.

As outlined by the Supreme Court of Canada in Vancouver Society of Immigrant
and Visible Minority Women v. Minister of National Revenue, the determination as to
whether an organization qualifies as a charity under the Act is, in essence, a two-part test:

I. The purposes of the organization must be cbaritable, and must define the scope of
the activities engaged in by the organization; and

2. All of the organization’s resources must be devoted to thesc activities.”

The requirement that a chanity’s purposes be exclusively charitable was described
as follows in Vancouver Society:

It is not sufficient thot the saciety should be instituted "mainly* or
“primarily” or “chiefly"” for the purposes of science, literoture or the fine
orts. It must be instituted “exclusively” for those purposes. The anly
qualification — which, indeed, is not really o qualification at all — is that
other purposes which are merely incidental 10 the purposes of science and
literature or the fine arts, that is, merely a means to the fulfillment of those
purposes, do not deprive a society of the exemption. Once however, the
other purposes cease to be merely incidental hut become collateral; that
is, cease to be a means to an end, but become an end in themselves; thai
is, become additional purposes of the society, then, whether they be main
or subsidiary, whether they exist jointly with or separately from the
purpases of science, literature or the fine arts, the society cannot claim the
exemplion,

* Vancouver Society of tmmigrant and Visible Miaority Wonien v. Minister aof National Revenue (Vancouver Socinty)
{1999] | S.C.R. 10, at para. 155-159.

! Vancouver Society. ibid note 2, at para. 139. The only qualification relates 1o olher purposes which are merely
incidantal to charitable purposes - better construed as activities in direct furtherance of a charitable purpose. The
organization will not fail fo qualify es charitable because it described an activily as a purpose (see para. [58).

* Fancouver Society, ibid note 2, at para. 156, where Mr. Justice Jacobucci, speaking for the majority, cited with
approval the comments of Denning L.J. in Brirish Launderers® Research Association v. Berough of Hendor Rating
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To summanize, the CRA must be satisfied that the purposes being pursued are
charitable in law, that there is a clear relationship and link between the activities and the
purposes, and that the activities themselves do not fall outside the bounds of what can be
considered charitable in the legal sense. In conducting this review, we are obliged to take
into account, and to draw reasonable inferences from, all of the relevant information that
may be available to us.

Our findings regarding the Organization's non-compliance with these
requirements are dealt with below under the headings:

I.1 Failure to demonstrate that it i5 established for exclusively charitable purposes
1.1.]1 Failure of stated purposes to meet the requirements for charitable
registration
1.1.2 Advancement of an unstated, non-charitable, collateral purpose
1.2 Failure to devote all of its resources to charitable activities undertaken in
furtherance of charitable purposes
1.2.1 Failure of activities to advance a charitable purpose and satisfy the public
benefit requirement
1.2.2  Failure to meet fiduciary obligations with respect to the investment of its
charitable resources/Failure to properly safeguard its charitable resources
1.3 Gifting to non-qualified donees/Failure to devate its resources to charitable
aclivities carried on by the organization itself by demonstraling the necessary
direction and control

1.1 Failure to demonstrate that it is estahlished for exclusively charitahle
purposes

Among the various aspects that an andit may examine is whether a charity
advances purposes that are charitable at law. Maintaining charitable registration demands
that a charity continue to meet the existing statutory and common law requirements
associated with registered status. Although a charity’s formal purposes may have been
accepted at the time of its registration, it is possible that they may be determined to no
{onger qualify as charitable at law in the course of 2 subsequent audit. In addition, it is
possible that the activities and focus of an organization may have changed since its initial
registration. Such changes may adversely affect the organization’s present day eligibility

for continued regisiration.
1.1.1 Failure of stated purposes to meet the requirements for charitable registration

As the Act does not define what is charitable,’ the CRA must rely on the common
law definition, which sets out four broad categories, or “heads”, of charity: retief of

Authority, |1949] I K.B. 462, as applied by the Supreme Court of Canada in Guaraniy Trust Co. of Canada v, Ministar

of Nationol Revenue, [1967] S.C.R. 133 .
% See subscction 248( 1) “regisicred charity™; subsection 149.1(1) “charitable foundation™, “charitable organization™,

“private foundation™, and “public foundation.” These definitions use the term charitable but do nof define it (i.e.,
charitablc foundations are to be “‘constittted nnd operated exclusively for charilable purposes™ and charitable
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poventy (first category); advancement of education (second category), advancernent of
religion (third category); and certain other purposes beneficial to the community in a way
the law regards as charitable (fourth category). The fourth category identilies an
additional group of specific court-recognized purposes. It does not mean that all purposes
that might be considered beneficial to the public qualify as charitable as a matter of law.®

Furthermore, it is a basic and important principle of charity law that to be
charitable, the stated purposes of an organization be expressed as clearly as possible, in
precise terms, to ensure that the organization does not have the legal capacity o engage
in non-charitable activities.” If the wording is too broad or vague, it will not be clear that
a purpose is charitable (falls within a charitable purpose category and provides a public
benefit) and defines the scope of the organization’s activities.” Where there is any doubt
as to whether a purpose is charitable, or where there is a mix of charitable and non-
charitable purposes, the courts have determined that an organization should not be
registered as a charity.”

As outlined in the CRA’s Guidance, How to Draft Purposes for Charitable
Registration, to be eligible for charitable registration, a purpose should identify three
elements: (1) the charitable purpose category — to establish that the purpose falls within
one of the four broad categories of charity outlined above; (2) the means of providing the
charitable benefit — to define the scope of the activilies that can be conducted to direetly
further the purposes and ensure the provisien of a charitable benefit; and (3) the eligible
beneficiary group — to ensure that charitable benefit is provided to the public or a
sufficient section of the public. Each stated purpose should identify the three elements
either expressly or implicitly, through its context.'®

The Organization’s purposes, set out in its Supplementary Letters Patent issued to
it under the provisions of the Canada Corporations Act and dated August 31, 1988, are:

(a)  To foster and enhance teachings of the religion of islam in its true doctrines
and spirit throughout Canada.

{b)  To ser up ard operate schools for carrying out the object in (a) above.

organizations’ resources must be “dévoted 10 charilable activities™). The single exception is subsection 149, 113 which
defines charitable purposes as including “the disbursement of funds to gualified donces™.

® The four broad charilable purpose calegories were outlined by Lord Macnaghten in Conumissioners for Special
Purposes of the {acome Tax v. Pemsel, [1891] A.C. 531 (P.C.). The classification approach was first explicitiy
approved of by the Supreme Court of Canada in Guaranty Trust Ca. of Canada v. Minister of National Revenwe, [ 1967]
S.C.R. 133, and confirmed in Vuncouver Sociery, ibid nole 2.

* Vaneouver Society, ibid note 2, at para. 139

" Broad meaning the purpose may allow for both charitable and non-charitable activities andfor the delivery of
unacceplable private benefits; and vague meaning the wording may be interpreted in different ways.

* In Earth Fund v. Canada (M.N.R.), 2003 D.T.C. 5016, 2002 FCA 498 at para. 20, the Court held that “[ajs & matser
of low, the appellan: is not entirled 1o registration os a charity unless afl of the appellant’s corporate objects and
activitivs are exclusively charitable "

' CRA Guidance CG-019, hitp#/swww.cra-are. ge.ca/chris-gvng/chrisipley/cgd/drfipmss+ng himl,




(¢)  To acquire and hold property with a view solely to support the funding of
mosques and registered charitable Islamic religious institutions.

(d)  To hold title to properties in trusi acquired for charitable purposes by other
registered charitable Islamic organizations in Canada, if so requested by any
such organization and to do so without any reward or gain.

(e}  To acquire funds, donations, and property through gifts from members of the
various Muslim communities in Canada and o use the same solely for the
Jurtherance of the objects here-before stated of the trusi.

()  To apply any profits or gains of accretions of the assets of the Corporation in
accordance with the foregoing objects for the financial assistance of needy
Muslims across Canada without profit or gain to any individual member or
directar of the Corporation, nar any remuneration o any director in his
capacity as such.

We consider that purposes (h) and (d) could qualify as charitahle, provided that
the activities undertaken in furtherance of these purposes could be found to be primarily
charitable.!' Similarly, although it does not identify a charitable purpose category in the
explicit manner that is recommended in the CRA’s Guidance mentioned above, the
Organization's purposes (f) may nonetheless also qualify as charitable under the assumed
category of relief of poverty. ' Although object (e) describes a power rather than a
purpose, it is acceptable for reasons of meeting the definition of a charitable
organization.

However, while clearly intended to be directed at the advancement of refigion, we
consider purpose (a) to be broad and vague, failing to identify the manner in which the
charitable benefit will be achieved, and lacking the degree of certainty and clarity
necessary to restrict the Organization to exclusively charitable activities." In addition,
the Organization's purpose (c) is considered (o be non-charitable, as it fails to restrict the

MAs pertains to purpose {b) — we would clarify that our findings as 1o its potential qualification as charitable is based
on its being considercd in conjunction with purpese (a). in full, the CRA understands this purpose to read “To st up
and operate schools in order to foster and enhance the teachings of the religion of Istam in its true doctrines and spiril
throughout Canada™. We would nole, however, that il is not apparcat that the Organization is undertaking activilies in
direct furtherance of this purpose. As pertsins to purpose (d) - as oullined in our publication Cuidelines far the
Registration of Umbrella Organizarions and Tile Holding Organizations, it is the view of the CRA “that the simple act
of holding title to property on behalf of another registered charity is sufficient for registation purposes.” See
http://www.car-arc.ge.ca/chris-gvng/chris/plcy/eps/cps-026-eng. iiml
"2 We would note, however, that it is not apparent that the Organization is undertaking activitics in furtherance of this
urpaose.
f This is, of course, contingent on the other “objecis hrere-before stated of tha trusr huving been determined to be
charitable, which is not the case.
' An organization would qualify for registration under the advancement of religion catcgory only if the activities
undertaken in furtherance of the purpose served primarily to advance religion and were nat directed to subsidiary or
secondary aims nol in themselves religious or oiherwise charitable. See for example, Keren Kapemeth Le Jisroel v.
IRC, (1931) Vol X ATC, affirmed [1931] 2 KB 465 {C A}, affirmed [1932] AC 650 (H.L.) (Keren Kayemeth), United
Grand Lodge v. Molborn BC, [1957] | WLR 1080; Fuaran Foundation v. C.C.RA., 2004 FCA 181 (Fuaran
Foundation), Qur concerns as related to the Organization's specific undeniakings are addressed in further detail in

sections 1.1.2 and 1.2 below.




provision of its resources to organizations that are qualified donees, as is required by the
Act,'?

Based on the above findings, the CRA cannot determine that the Organization’s
stated purposes are exclusively charitable. It is, therefore, our preliminary position, that
the Organization ceases to comply with the requirements of the Act for its continued
registration.

1.1.2 The advancement of an unstated, non-charitable, collateral purpose

Qur review and assessment of an organization’s purposes is not limited to those
that are formally stated in its govemning documents. An examination of an organization's
activities is also required in order to determine whether it pursues its stated purposes, or
has additional, unstated purposes:

Bui the inquiry cannot stop there. In Guaranty Trust, supra af p. 144, this
Court expressed the view that the question of whether an organization was
constituied exclusively for charitable purposes cannot be determined
solely by reference to the objects and purposes for which it was originally
established, It is also necessary to consider the nature of the activities
presently carried on by the organization as a potential indicator of
whether it has since adopted other purposes. in other words, as Lord
Denning put it in Institution of Mechanical Engineers v, Cane, [7961/
A.C 696 (H.L) atp. 723, the real question is, “for what purposes is the
Sociery at present instituted?"""®

A review of the material made available to the CRA during the course of the audit
would indicate that the Organization is engaged in two primary activities: first, the
Organization acts in the capacity of wagf, or Islamie trust, holding title to properties
beneficially owned by registered Canadian Islamic charities;'” and second, and quite
apart from the activities undertaken in the first capacity, it operates in support of certain,
affiliated Islamic housing co-operatives. [t is with this second activity that the CRA has
quite substantial concemns.

5 A registered charity may only gifl its resources 1o organizalions that are qualified donees, as defined in subsection
149.1¢1 ) of the Act. Broadly speaking, a qualified doncr is an prganization that can issue ofTicial donation receipts for
gifts that indjviduals and corporations make to it, and that can receive pifts from registercd charities. Qualified donees
are defined in the Act as “a person thal is () registered by the Minister and that is {i) a housing corporation resident in
(Canada and exempl from tax under this Part because of paragraph 149(] )(i) that has applied for registration, (i) a
municipality in Canada. {iii) 2 municipal or public body performing a function of government in Canada that has
applied for registration, {iv) 2 university outside Canada that is prescribed 1o be & university the student body of which
ordinarily includes students from Canada, or(v) a charitable organization outside Canada to which Her Majesty in right
of Canada has made a gifi in the 36-month period that begins 24 months before that time, (b) a registered charity, (c) a
registered Canadian amateur athletic association, or (d) Her Majesty n right of Canada or a province, the United
Mations or an agency of the United Nations.”

'* Vaneouver Society, ibid note 2, at para. 194, See also A.Y.5.A. Amateur Youth Soccer Association v. Canada
{Revenue Agency) [2007] 3 S.C.R. 217 at para. 42, where the Supreme Court of Canada stated that the CRA is
*_..entitled and indeed obliged to fook &t the substance of the purposcs and activities of an applicant for registercd
chanity status.”

'7 Activities the CRA ungderstands (o be undertaken in furtherance of the Organization's purpose (d), and which are
discussed in further detail in section 1.3 below.




We note that the purposes contained in the Organization’s original Letters Patent
dated July 5, 1983, which was submitted to the CRA in support of its Application for
Registration in June 1983, were significantly diffecent from those contained in the
Supplementary Letters Patent that ultimately formed the basis for the Organization’s
charitable registration.'®

Correspondence on record indicates that the CRA had had concems with a
numnber of these original incorporating purposes, and had advised the Organization that
many would have to be deleted or amended before registration could proceed.'

Of particuiar relevance to the current audit are the concerns that were expressed
over the nature of Organization’s original purposes {a) and (b):

s Purpose (a), To serve the best interesis of the various Muslim communities
throughout Canada, was determined to be vapue and broad, as it was found to be
“phrased in such a general manner as to allow for any activity, some of which

(B2

may not necessarily be charitable, to be undertaken (o serve those ‘interests’.

o Purpose (b), To acquire property or businesses which the Corporation deems
proper to facilitate the fostering of Islamic ideals; to create housing [emphasis
added} and ta provide for Mosques and community centres; to create employment
in the fields of Islamic endeavour without the use of interest, was detcrmined to be
very broad in scope, effectively allowing the Organization to acquire and operate
any business or participate in other profit-making endeavours.

Following some further communications with the CRA, the Organization
officially revised its incorporating purposes and on November 25, 1988, the CRA advised
the Organization that, “based on the information supplied, and assuming that your
activities will be as stated in your application, we have determined that you qualify for

tax-exempt status as a registered chanity...[emphasis added]”.2

'® As cited on page 4-5 of this letter. Pleass see Appendix A for 3 copy of the Organization's original Letiers Patent of
July 1983 and the purposes identificd therein,

'* As detsiled in our fetter of December 23, 1985, the CRA had cxplained to the Organization that, while a review of
the Organization’s activities would indicate (hat it "could, in all Ikelihood. qualify™ for charitable registration, there
were concemns “with some of its objects which must be overcome before registration may proceed,” The letter was
concluded with the suggestion thal the Organization “amend or delele those clauscs with which we are concemed in
order to reflect its actual intentions, which, based on the activitics statements and other materials provided would
appear to directiy advance the Muslim religion and refated educational/charilable endeavours.” See Appendix A for a
copy of this letter, which provides a detailed description of the concemns held by the CRA in regards to the
Organization’s original incorporaling purposes.

0 The Notification of Registration lurther advised the Organization that “if your sources of suppart, oF your purposes,
¢haracter, or method of operation change, piease advise us immediately so that we may consider iis effect on your
regislered status™. We note that the statemeni of activities aczompanying the Orpanization's application for registration

identified four ceatral programs;
1. Religious, which included the provision of religious services fo Mustims in Canada and marriage and funeral

arrangements. )
2. Educational, including the operation of a full-time summer school for Muslim children and the provision of

seminars, workshops and conferences,
3. Immigration services, assisting ncw Muslim immigrants to adapt to Canadian life.

4. Inteefaith relationship building.
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However, despite the changes made to its incorporating documents and the
representations made to the CRA duning the application process as to the nature of its
planned programming, it appears that the Organization may never have intended to
pursue the purposes for which it obtained registration. We note that:

s n February 26, 1989, only three months after obtaining its registration, the
Roard of Directors approved and signed the Organization’s Constitution and
By-Law No. |, which identified the Organization's goveming purposes as Lhose
contained in its original Letters Patent; and

» These original incorporating purposes were again endorsed by Board of
Directors; when it approved the Organization’s revised By-Laws, dated Aupust
31,2008

Furthermore, our review of the audit material would indicate the Organszation has
dedicated quite considerable effort towards activities that could be considered more
appropriately reflective of the purposes contained in its original Letters Patent, rather
than those for which it obtained registration.

Specifically, and as discussed in Appendix B, the information reviewed indicates
that the Organization has actively operated, and allowed itself to be governed, in
furtherance of the business interests of a number of for-profit housing co-operatives,
namely:

. the Islamic Co-operative Housing Corporation (IC HC);
. the Ansar Co-operative Housing Corporation (ACHC);” and
. the ISNA Housing Co-operative (IHC).®

* The By-Law was stamped, signed and identified as ~Passed by the board” on August 31, 2008,
2 ICHC was incorporated a3 a co-operative wilh share capital on December 29, 1980, wnder Ihe Co-operative
Carparations Act (Untarin). As identified in its Annual Reports, its “Statement of Objectives™ is as follows:
*  To provide an opporfunity (o ifs membevs, who are commitied nol ta indulge thersahves in riba
{interusi). to buy a house for their family withou riba, with securily and os much flexibiliny as possibie,
within the taxation and legal framewark af the conntry!
= Toprovide an spportunity to commitied Muslims olf over the world!
a  To moblize and pool their savings and invest in the howses of fellow Muslims withou! the siring
attached to o particular house;
0 To keep an individual s funds as much flexible o5 possible with the right ta redecm his/her
investneni with o reasonable notice;
o Tomoirinin the security af the Investment;
¢ Toshare the capital guin or loss and the rental income of the “Co-operative” in the Torm of
dividends {emphasis added).
I"urther, Seciion VI, Clause 1 of ICHC's By-Lews state that 80% of all profils, or “occupancy charges”, will e
“erediled to each shareholder's account in proper proportion of his/her quarterly shareholding.™
¥ ACHC was Incorporated as a co-operative with share capital, under the Co-operative Corporations Act (Ontario), on
December 23, 1991, lis statement of objectives and by-laws mirmor those of (CHC.
" THC was incarporated as a co-operative with share capital under the Co-operative Corporations Act (Ontario) on
lune 2, 2008. As documented in a copy of an orcupancy agrecment entered into between the Organiztion, IHC and a
homebuyer/Co-operative member, MHC's objects are:
ol Tohelp its members in oblaining and mainigining howsing focilities for themselves ond their fonulies,
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Considered in its entirety, it is our opinion that the available information
evidences that the Organization is constituted, at least in part, to further the unstated non-
charitable collateral purpose to promote, or facilitate the operations of, specific
*“affiliated” for-profit housing co-operatives, and non-qualified donees under the Act. An
organization established with a purpose of operating in order to confer a benefit upon, or
promote the business interests of, such enterprises would be precluded from registration
asa chanty.

1.2 Fatlure to devote all of its resources to charitable activities undertaken in
furtherance of charitable purposes

As detailed above, to be eligible for registration under the Act, Canadian law
requires not only that an organization demonstrate that it is constituted exclusively for
charitable purposes, but that it devotes its resources to its own charitable activities carried
on in furtherance thereof. > As well as considering an organization’s purposes, our review
of whether an organization meets the legal definition of a charitable organization,
therefore, also examines the nature and extent of the activities underiaken in order to
determine that they do not fall outside the bounds of what can be considered charitable in
the legal sense.

1.2.1 Failure of activities to advance a charitable purpose and satisfy the public benefit
requirement

In addition to our concerns outlined in section 1.1.2 above, it 15 our position that
the Organization’s efforts in regards to the Housing Co-operatives would otherwise be
found to be in contravention of the Act, in as much as it is our finding that the activities
that the Organization has operated in support of fail to advance a charitable purpose, and
fail to satisfy the public benefit requirement.

(a) Failure to advance a charitable purpose

The Organization was registered under the charitable category of advancement of
religion. An orpanization would qualify for charitable registration under this category
only if its activities served primarily to advance religion, and were not directed to
subsidiary or secondary aims not in themselves religious or otherwise charitable.

b) Toprowde all conmunisy focilities and premises that help improving the residential areas of ifs
members;

¢} Tobuy. awn, sell, improve, manage. consiruct or lease and operate land ond building for the purpase of
providing residential accommadation to ity members. who will occugy housing nnics otherwize than as
owners;

d} 7o enter into occupancy agreemenls with Its members up such ferms as it may deem advisable (the
"Qecupancy Agresment”);

e} To become @ member of any association or corporaiion having abjects aftogether or in part similor to
thase of the Co-Opéralive, or carying om any business octivity cupable of being conducted so as to
directly or indirecity benefit the Co-Operative.

Similarly to ICHC and ACHC, Article VIII, Section A of THC s By-Laws statc that 80% of all “o¢cupancy charges™, or
profits, will be “crediled (o each sharchalder’s account in proper proportion of his/er quanterdy shareholding.™

* Vancouver Sociery, ibid note 2 at para. 159 per lacobucci J. We would nate that this requirement is subject lo
exceptions relating to adminisirative, fundraising and political activities that are conducted within legal paramelers.
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The advancement of religion has been interpreted by the courts to mean
manifesting, promoting sustaining and increasing belief in its three key attributes,
namely: (1) faith in a “higher unseen power” such as a God, Supreme Being or Enlity;
(2) worship or reverence; and (3) a particular and comprehensive system of doctrines and
observances.** When determining if an organization is advancing religion, the courts
look for evidence of a targeted attempt to promote an identified religion or to sustain and
increase a reli%ious belief, within a structured propram in relation to religious
advancement.

Not everything done in the name of religion will advance it as that term is defined
in the context of charity law. The content of the activity — its objective nature and
character — must be shown to be a reasonable means of edvancing the religion and must
be found to deliver the required public benefit.*

Religious motivation alone will not transfortn 2 non-charitable purpose into a
charitable one, nor an apparently secular activily into one directed to advancing religion,
A clear statement of purpose that advances religion in the charity law sense is required,
not just the belief or motivation of those involved.

We refer to Keren Kayemeth Le Jisroel v. Inland Revenue Commissioner in which
Rowlatt J. stated

It seems to me that the promotion of religion means the promotion of the
spiritual teachings of the religious body concerned and the maintenance of
the spirit of the doctrines and observances upon which ils rests or in

which it finds its expression, if one likes to put it that way, or at any rale
with which it is bound up. But if a religion enjoins the pursuit of some
ulterior aim in itself secular so that other people not of that religion
might, for either reasons of private sentiment or views of public

* Regarding “religion” - see, for example, in re South Ploce Ethicol Society. Barralet and Others v. Attormey-General
and Others, [1940) | WLR |565; Regina v, Registror General, £x parte Segerdal and Another, [1970} 2 QB 697 (CA);
Syndicar Northerest v Amtelen:, (2004] 2 S.C.R 551 (Amiselem). Aniselem is not n charity law case, Amsefem 1avolves
the indiwvidual’s freedom to practice and express religious belicks not necessarily for the public benefit. In both contexts,
hiowever, the first step is to determine whether there is a religion, ag distinet from some other belicf system, and then 10
proceed to determine the further distinet issues of whether religion is being advanced or whether freedom of religion
has been infringed. This wording of the Suprems Count of Canada describing religion is fam Aewselem per Facnbucci
1., but he did nol define “particular and comprehensive” (o particulier ef compled » in French), A search ol this
expression on the inlemet indicates that it is used to describe any writing on a subject thel is detailed yet wide-ranping
and thorough in scope. From this it would appear that the Supreme Courl expects apy refigion to have doctrines that arc
delailed yet wide-ranping end thorough. Regarding “advaacement” - sce, for example, Kerea Kayemeth Le Yisroel v,
IRC, (1931) Vol X ATC, alTirmed [1933] 2 KB 463 (C.A.), effirmed [1932] AC 650 (H.L.) (Keren Kayemeth), Urnted
Grand Lodge v. Hotborn BC, [1957) | WLR 1080; Fuaran Foundation v. CC.RA , 2004 FCA 181 (Fuaran
Fonadation).
¥ Fuaran Foundation, ibid. nole 26. Structured programs or argered activitics could include: holding relipious services
or coremonics, pastoral or missionary work, publishing religious texts, formal or informal religious instruction,
providing guidance or suparvision (o sdhereats. [t i5 nat enough o0
e Creatc what may be described 85 a passive environment where religious aciivities may, or may not, be pursued; or
+  Provide an environmen| conducive to “living oul™ the principics associaied with one’s faith, or an environment to
model and share the organization”s faith in all aspects of daily living. To ohey, follow or adhere to religrous
beliefs onee these have been transmitted, sustained or increased cannol conslitule ad vancernent.
* See. for cxample, Keren Kayeneth {HL) {per Loed MacMillzn) ibid. note 26.




policy, or what not, support the same aim, then it seems to me that
that pursait of that aim, the promotion or achievement of that ajm, is
not the promotion of religion for this purpose [emphasis added].?’

Lord Hanworth, M.R., approved the comments of Rowlatt J.;

...as o ‘religion’ | agree with the observation of Mr. Justice Rowlait on
that head. The promolion of religion means the promotion of spiritual
teachings in a wide sense, and the maintenance of the doctrines on which
it rests and the observances that serve to promote and manifest it — not
merely a foundation or cause to which it can be related [emphasis
added].

This concept was expanded upon in Hutterian Brethren Church of Wilson v. The
(Queen, where it was stated:

The business of farming is neither religious nor a charitable activity, it is a
commercial activity. And this is 50 even if that business is carried on by persons
believing farming (o be the only activity compatible with a truly religious life and
intending to use their income lo assist their ca-religionists.

As related to the issue at hand, we note that the primary purposes of the three
housing ce-operatives to which the Organization has dedicated its resources is to benefit
their respective members, or shareholders, through the provision of an interest, or riba,
free home financing service,”' and an opportunity to share in the Co-operative's profits.

A document available on ICHC's and ACHC''s website summarizes the particular
“nature of the transactions involved in the housing scheme™:

(A) Amy person who purchases the common shares of the Corporation becomes
a member of the Corporation in the sense that he participates in the profit
and loss of the corporation. The profit, if any, is distrusted among all the
members in proportion lo their investment in the corporation by purchasing

® Keren Kayemedh, ibid note 26, {adopted by the Canadian Federal Court of Appeal in Fuoran Foundation)

1 Wrutterian Brethren Church of Wilson v. The Queen [1979] | F.C. 745, afTirmed [1980] | F.C. 757 (F.C.A} section 3.
" As described in the Firanciol Times LEXICON, “The prokibition of riba [interest) is the carnersions of {siamic
Sfinance. Riba symbolises bath the egrning of money on money vio a predeierniined raie on a loan and a soctal injusiice,
Althongh making e profit is allowed in Islan. earning money on money is nof, because there is no productive and/or
irade activity creaiing additional wealth, Riba aisa creates social infustice because lenders reqiiring interest on foans
tend to profit froar the 1veak pasition af borrovrers, 'Dlu.: because social justice and fairmess in business are the most
important paris of muanaial (e ir ). riba is profibited by Sharich, or Islamic law.” Source:
httpHfexicon. i com/Term?term=riba.

= Notes 22, 23, and 24 provides further details on the Housing Co-operatives’ purposes.

As regards the distribution of profits, all three Housing Co-operatives contain the same provision stipulating that ail
surplus revenye over and Ebove the Z0%% allotted for opcrational cxpenses, is to be disuibuled 10 “fo each comaton
shareholders [or member’s] accouni in the proportion of histher quarterly share lolding. i.e. March 31, June 30,
September 30. and December 31, in each fiscal year.™




the common Shares.

(B}  Any member of the Corporation in his individual capacity can purchase a
house in partrership with the Corporation whereby the house is shared by
the member and Corporation, each in proportion of his respective
investmeni in that house. But the title deeds of the house shall remain with
the corporation as a security.

(C) The share of the Corporation in the house s, then, leased to the member on
an agreed rent,

(D) The member has a right to purchase the share of the Corporation in the
house {(mentioned in the articles as preferred shares) by a gradual process.
Each time he buys a “Preferred share” he buys a certain part of the shares
of the Corporation in the house, whereby the monthly rent payable by him
is reduced to that extent.

(E) The last share of the house to be purchased by the member is preferred
share of class “G " the price of which shall be determined by the Board to
reflect 10% difference between the cost and the fair market valued At this
stage the full title of the house along with the title deeds shall be
transferred to the member.”

In order to be charitable at law, the focus within the advancement of religion must
be the maintenance and observance of a religious doctrine. It is not sufficient that religion
be advanced merely as an incidental consequence to other pursuits so secular that others
not of that religion would support them. While the Housing Co-operatives provide the

' ~Summary of the Scheme lrom Shariah StandpoinL”

hitp ./ wwiwv.ansarhousing, convupicadsimages/WEIvd Y | 6FzS AgdUa0-HA/Sharia_English.pdf. As explained in the
paper, “Islamic Home Finencing through Musharakah Mutanaquiszh and Al-Bay' Bithaman Ajil Contracts: A
Comparative Analysis”, the mortgage mode] adopied by ICHC and ACHC “is based on an equity model different frons
traditronal debi-bayed morigages. To join the co-aperative, members buy shares in a single equity pool, Once a
menbeor occuniutares ennugh shares, the Co-op buys a house that kis fomily can live in while puying a proportional
reni ta the Co-op. Thereon, members ore required 1o increase their ovwnership by imvesting more money in the Co-up
shares. As they da 30. the reat goes down in the same proportion until the paymeats phase ewd Eventually, the horme
bnver surrenders the shares ta the Co-op and the Co-op transfers the tife.” Source; Ahamed Kameel Mydin Meera.
Dauljasti Abdul Razak. “1slamic Home Financing through Musharakeh Mulsnequisah and Al-Bay' Bithaman Ajil
Contracts: A Comparative Analysis™ Sclangor, Malgysia: Islamic University of Malaysio, p. 14.

According Lo the paper cited above, the Co-operative modet adopted by ICHC and ACHC was apparently approved
by the “renowned scholar Muhammad Taqi Usinani™. However, a July 9, 2008, letter from Justice Muhammad Tagi
Usmani requests that his Fatwa approving the housing scheme be removed from ICHC's matenial and publications, as
“more then 8 decade had passed™ since it had been issued and it pave the "impressian that the Rmctions of the
Cooperative are constantly in my supervision, which, you know, is not the casc.® The letter, addressed 10 Mr. Perver
Nastm, was retrieved from the elecronic documents provided during our aadit visit,

Information aveilable for homebuyers on ACHC's websile further sells the benelits of 1he Co-aperative’s scheme
with the following Stalements: “Instead of keeping your savings in a bank. you can buy Housing Co-operative s sharcs
while you wail for your nirs ta occupy yoir house' and * Your shares in the Housing Co-operntive will work us on
investment ond, you will earn guarierly dividend ustil you occngy your house™.

Informalion available an ISNA Housing Co-operative’s websites appears to deseribe the same, or a similar, system.
See, for example, hip/fvanw.isnahousing.ca/pdPrulesandregulation. pdf and
hitp//isnahousing.org/I SNA%OHOUS ING%20IHCW%WIOLTD. REGULATIONS. pdf.
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Muslim community with access 1o services that may conform to Islamic requirements,
the provision of home financing producls is not an activity that is inherently religious or
charitable; it is first and foremost an economic transaction between the financer and the
home buyer. As such, it is our finding that the relation between the Housing Co-
operatives” activities and any advancement of religion is overly remote to evidence the
advancement of religion as defined by the courts.>®

(b)  Failure to satisfy the public benefit requirement

In addition, to be considered charitable under the Act, an activity must be found to
deliver a public benefit. The determination of the public benefit requirement involves the
application of a two-part test:

e The first part of the test generally requires that a tangible or objectively
measurable, and socially useful benefit be conferred, directly or indirectly.
The requirement that the benefil be tangible or objectively measurable stems
from the need to have a benefit that is recognizable, or capable of being
proved.”® Social usefulness refers to the nature of the benefit, and necessitates
that the work or endeavor have public value or utility and a demonsirable
impact on the public.*® The benefit should necessarily result from the way the
purpose is being achieved. This means, in most cases, the benefit should be a
direct result and consequence of the charity’s activities, and reasonably
achievable in the circumstances.

™ The activities in this regard have also been considered under the relief of poveriy category and under the fourth
category of charity. In this repard, we would explain thal organizations that relieve poverty by providing housing to the
poor; or that provide housing in order to relieve a condition associated with mental ar physical disability, a sympiom of
aging, or violence against the person, may be found to meet the requirements for registration. However, based on a
review of the available information, it has nol been evidenced that (he aclivities undenaken by the Housing Co-
operatives, and towards which the Organizaiion's resources have been directed, would be considered o further any ol
these aims.

* See generally, Pamcouver Society, ibid note 2 at para. 41 per Mr. Justice Gonthicr (disscnting in the resuit); and
Gitmour v. Caots et al, [1949] 1 All ER (Gilmonr). An inangible public benefit that is regarded as valuable or
“approved™ by “the common understanding of enlightened opinion lor the time being™ may be acceptable in certain
cirtumstances. The UK courts have accepted thal an intanpible benefit approved by “te common understanding of
enfighiencd opinion for the time being™ can potentially be charitable under the fourth hied. Sce, for example, National
Anti-Vivisection Society v. LRC., [1947) 2 All ER 217 (HI,} per Lord Wright at p. 224. Courts in Canadz have taken a
more caulious approach, noting courts lo be ill-equipped lo "assess public consensus, which is & fragile and volatile
concepl”. Sce Everywomon's Health Centre Sociery {1988) v. The Quean, 92 DTC 6001; [1992] 2 FC 5L, [1991] 2 CTC
320 at pp. 6869,

* See fn Re Coats’ Trusrs Coais v. Gifmour, [[948] Ch. 140 (CAY; per Lord Greenc; Gifmour, ibid note 35 per Lord
Reid al p. 462; Re Pinion (deceased); Westminster Bank v. Pinion and onother, [1965] Ch 85, [1964] | All ER 250, per
Harmon L.1. at pp. 893-894; National Anti-F'tvisecticn Sociery, ibid nole 35 per Lord Wright at p. 46

¥ See, for example, /o re Grove-Grady. Plowden v. Lewrence, [1929] | Ch. 557 per Russell L.J. at p.588: “In my
opinion, the Count must delermine in each case whether the trusts are such Lhat benefit to the community musl
necessarily result from their execution.™ See also Matfonal Anti-Fivisection, ibid note 15 per Lord Wright at p. 49;

L RC. v. Oidham Training and Enterprise Courcit, [1996] B.T.C. 539, Purpases of the Income Tox v. Peswel, [1891)
AC. 531 (P.C.), o1 p.583; fn Re Reseh's Will Trusss And Others v. Perperuol Trusiee Co. Ltd. [1969] | AC. 514 (P.C))
al p.544. There is legal authority to support indirect benefits. Howewver, an indirect benefit may be considered too
remote—particularly when the direct benafit is in favour of private individuals.




s The second parl of the test requires the benefit be directed to the public or a
sufficient section of the public. This means a charity cannot:

o have an eligible benefliciary group that is negligible in size, or restrict
eligible beneficiaries based on criteria that are not justified by its
charitable purpose(s); or

o provide an unacceptable private benefit as it pursues a charitable
purpose. To meet the requirements for registration, an organization
must demonstrate that its activities are public rather than private in
character and that organization’s resources will not be used to benefit a
restricted or private group or membership. Some private benefit may
occur when an orpanization pursues ils chanitable purposes. Such
privale benefit is acceptable as long as it arises directly from the
pursuit of charitable purposes and as long as it is incidental to the
achievement of those purposes. In other words, any realized private
benefit must be inevitable and necessary for the chariry to achieve its
charitable purposes.®®

Broadly speaking, a co-operative is an organization or business enterprise,
organized zs either an association or corporation, owned by those who use its services.
All profits are shared amonpst the co-operative’s members in proportion lo the money, or
labour, each member coatributes.

in the particular instance at hand, and based on the information reviewed, it is
apparent that the Housing Co-operatives are operated as for-profif businesses, engaging
in a commercial enterprise to the exclusive benefit of their respective members; both
those purchasing shares with the intent of acquiring a house and those purchasing shares
for investmenl purposes only.

Orpanizations of such a nature, or ¢fforts undertaken to faciliate and promote the
operation of such organizations, would be incongruous with the necessary requircment
that a charitable organization operate without purpose of conferring a private benefi.

It is our view that, for the reasons outlined above, the Organization has failed to
demonstrate that iks resources are devoted to charitable activities carried out in
furtherance of exclusively charitable purposes. Such a finding would render the
Organization ineligible for registration under the Act.

"t Sex CRA’s Policy Siatement CPS-024, Guidelines for Regisiering a Charity: Meeting the Public Benefir Test, Tor
miore information.

¥ As siipulated in Lheir respective by-laws, (he requiremens for admission, or membership, in the Co-operalives,
include the payment of an initial non-refundabic membership fee, the purchase of & minimum number of shares per
calendar year, and the applicant’s approval by particular co-operalive’s board of directors
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1.2.2 Failure to meet fiduciary responsibilities with respect to the investment of its
charitable resources/ Failure to properly safeguard its charitable resources

By virtue of their unique role, and as a means of “encouraging activities which
are of special benefit to the community, ™ registered charities receive privileged
treatment under the Act. In addition to the income tax exemption that is also granted to
non-profit organizations, registered charities are further afforded the advantage of being
able to issue official denation receipts, whereby individual donors are eligible to receive
tax credits for the contributions they make to registered charities.

As a result, the Canadian public contributes to every registered charity by virtue
of the loss of tax revenue resulting from the income tax incentives that encourage
charitable giving. The public, therefore, has a fundamental interest in ensuring that
monies raised from the general public are used to fulfill their intended charitable

purposes.*!

A charity registered under the Act is required to be bona fide, meaning that it
must be esteblished and operated to confer a tangible or objectively measumable benefit
upon the pubtic.*> What is more, the courts have placed extensive responsibility, known
as fiduciary duties, on the directors of charities.**

As stated in Issue No. 2] — Winter 2005 of the CRA's Registered Charities
Newsletter:

...regardless of the province or territory in which they operate, directors
fof charities), should not be passive. They have a fiduciary responsibility
fo ensure that a charity is being operated in the public interest. They have
a duty af diligence thal regquires them 1o be kmowledgeable about the
workings of the charity and ensure thaf the charity and its assets are
cared for praperly {emphasis added].**

Further, Registered Charities Newsletter, No. 22, March 2005, defines fiduciary
responsibilities as

...a duly to act far someone else’s benefit exclusively. It is the highest
standard of duty implied by law (e.g. trustee, guardian). For charities,

“ Vancouver Society, ibid no 2, para. 170
1 As articulated by the Public Guardian and Trustee ol Onlario in Pathak v. Sabha, (2004] CanLil 10850 (0.5.C), at

pazm, 10. Ses also Ontaria (Pubiic Guardion and Trusiee) v. AIDS Society for Children (Omtario}, [2001], OJ No. 2170
{QL}(0.5.C1.), at pare. 26, which stales “There is an implicit acknowledgement thal the fiduciary owes a duly lo the
public in general which supports the privileges exiended to charitable corporations and to public in particular which
tyms over its moncy to the charitable corporation for the charitable purposes il wishes to support™

A M, Chesterman, Charities, Trusts and Social Welfore London: Weidenftld and Nicolson, 1979. p. 136; and sze
genenally, Gilmowr v. Coafs o 21, [1949] | All ER B48

¥ See, for exampte, Ontario (Public Guardian and Trustee) v. Aidy Socieiy for Children (Ontarioj, [2001] 01 No. 2470
{QL) (0.5.C.1.); Ontaria (Public Guardian and Trustee) v. Notional Society for Abused Women, [2002] 0.). No. 607
{O.8.C.1.}, Pathak v. Sabha, [2004] CanLl! {0850 (0.5.C); Ficioria Order of Nurses for Canada v. Greater iamilton
Wellness Foundation, {2011] CanL11 5684 {0.5.C.1.).

* hap:ftwvw. cra-are pe.ca/Eipublig/chariticsnews-2 Hfcharitiesnews-21-¢.huml




this means to accept and hold a public trust to maintain, preserve, and
develop the organization’s resources to be used for charitable
purpeses, fo ensure that the organization's activitics remain charitable,
and to ganage the organization for the benefit of the public [emphasis
added}.

Broadly speaking, there is the expectation that directors and officers will ensure
that the organization achieves its purposes, complies with the laws that apply to the
organization, and operates in a fiscally prudent, effective, and efficicat manner.”

A charity may invest its surplus funds or assets for purposes of gencrating
additional revenues to be used for its otherwise charitable activities. However, charity
law diciates that a charity’s assets must be managed so as to obtain the best return within
the bounds of prudent investment principles. While a charity may invest in a for-profit
business, including those established by the charily, its directors/trustees need to safisfy
themselves both that the investment represents a prudent use of the charity's assels and
that no unacceptable or undue private benefit is conferred on the taxable corporation.

The fiduciary duties of the directors of charities with respect to investments and
the protection of assets is clearly laid out by tbe Ontario Public Guardian and Trustee’s
document Duties, Responsibilities and Powers of Directors and Trustees of Charities,”
which includes a “Duty to be Reasonable, Prudent and Judicious”:

Directors and trustees must handle the charity's propercy with the care,
skill, and diligence that a prudent person would use. They musi treat the
charity's property the way a careful person would treat their own
property. They must always protect the charity's property from undue risk
of lass. ..

The heightened duty of care of charities’ directors is also outlined in the new
Canada Not-for-profit Corporations Act,*®section 148(1) of which states,
Every director and officer of a corporation in exercising their powers and

discharging their duties shall

(a) act honestly and in good faith with a view (o the best interests of the
corporation; and

“? htip:/fwww._cra-arc. ge.ca/E/publig/chariliesnews-22/chariticsnews-22-¢ him!

*® Sex Bourgeots, Donzald ). The Law of Charitable and Not-For-Profit Qrgenizaions. Markham: Lexis/Nexis
Butterworths, 2002 p. 211-212

“? Office of the Public Guardian and Trustee. Charities Bulferin 83, "Dulies, Responsibilities and Powers of Directors
and Trustees of Charities™. hup://www.altormeygeneral. jus gov.on.ca/English/family/pgticharbolictbulle asp

“® Please note that bl registercd charitics that are currently incorporated under Part 11 of the Canada Corporations Act
{therefore epplicable 10 the Organization) must apply for 8 cerificate of continuance (o transition (o the Canada Not-
Jor-profit Corporations Act by October 17, 2014, See hitpdiveww,cra-arc. ge.ca/chris-gvng/chns/pring/n po/menu-
englitml for ferther mformation.
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(b) exercise the care, diligence and skill that a reasonable prudent person
would exercise in comparable circumstances.

Charities incorporated in Ontario, or that have offices or investrnents in Ontario,
are expected to comply with the investment requirements set out in the 7rustee Act
(Ontario), as amended on June 29, 2001.* Section 27 of the Trustee Acr sets a relevant
standard of prudence as concerns the investment of charitable property, stating that
“li}n investing trust property, a trustee must exercise the care, skill, diligence and
judgement that a prudent investor would exercise in making investments.”

While the Trusfee Act does not define what is meant by a “prudent investor”,
section 27(5) sets out the mandatory criteria that a trustee must consider:

A trustee musi consider the following criteria in planning the investment
of trust property, in addition lo any others that are relevant to the
circumstances:

. General economic conditions.

2. The possible effect of inflation or deflation.

3. The expecied tax consequences of investment decisions or
sirategies.

4. The role that each investment or course of action plays within
the averall trust portfolio.

5. The expected total refurn from income and the appreciation of
capital.

6. Needs for liquidity, regularity of income and preservation or
appreciatian of capital.

7. An asset’s special relationship or special value, if any, to the
purpases of the trust or to one or more the beneficiaries.

The prudent investment rule focuses on the process used to make investment
decisions. As outlined in the document frvestments by Directars and Trustees of
Charities published by the Ontario Ministry of the Attomney General, every charity
should have an investments plan, or policy, that takes into account a reasonable
assessment of risk and return.’® A properly conceived policy would demonstrate that the
board of directors took into consideration the requirements of the Trustee Act both in
regards to the seven investment criteria and the mandatory requirements wilh regards to
diversification.

| the power W invest is not Set out in 1he document that creates the charity, then the charity must foliow the

requirement of the Trustee Act.
See the websile of the Ministry of the Attomey General of Ontario, specifically the publications “Duties,

Responsibilities and Powers of Direclors and Truslees of Charifies™

http:/fwww.attomeygeneral jus.gav.on.c/English/famity/pgt/charbullerbullet. asp and “Investments by Directors and
Trustees of Charities.” http /Avuw altomeygeneral. jus.gov.on.ca/English/family/pgt/charbullet/bulies?.asp

® For further information on the develnpment and implementetion of investment policies by charitics, please also refer

to Donald J. Bourgeois. The Law of Charilable and Not- For-Profit Organizations. Markham: Lexis/Nexis
Butterworths, 2002 p. 280-288,
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[n this regard, we note that section 28 of the Trustee Act holds that a “trustee is
not liable for a loss fo the trust arising from the investment of irust property if the
conduct of the trusiee that led to the loss conformed to a plan or strategy for the
investment of the trust properly, comprising reasonable assessments of risk and return,
that a prudent investor could adopt under comparable circumstances.”

The Qrganization’s general ledger (GL) indicates that the Organization had total
investments of $270,850, al year-end 2009. A table below shows a balance amount for
investment for each year-end for the period under audit:

Acct. No, Investment Type 2007 2008 2009

Housing Related:

ISNA Housinﬁ (IHC)*! 73,750 90,750

Takaful® Re. ITS 19,000 19,000 19,000

Takaful > 80,000 80,000 80,000

Housing Related, Total 99000 172,750 189,750

Other:

§S1 100 100 100

Muneba Nasim Trust 60,800 60,800 60,800

Muslim Health Care Fund 3,400 3,400 3,400

Endowment Fund 6,500 6,500 6.500

CITF T-Afsar 10300 10,300 10,300

Other, Total 81,100 81,100 21,100
Total Investments 180,100 253,850 270,850

Mo information has been shared with, or obtained by, the CRA that would
indicate how the decision to invest the Qrganization's funds, including who made the
decision or why; whether the decision was reached in a fiscally prudent manner, through,
for example, a consideration of the investment planning criteria cutlined in the Trustee
Act and enumerated above; whether the financial integrity of the organizations in which it
has invested its funds was considered; or whether the investments were or are in fact
being actigfly monitored on a regular basis to take inte account the Organization’s losses
and gains.

! Please note that [HC was only incorporated in June 2008.

2 1t is our understonding that Takeful Canada’s establishment was jointly sponsored by the Ansar group of companies
{whosc membership includes ICHC and ACHC) and ISNA. Takaful was operated by Mr, Pervez Nasim, with

Dr Asliral as president These individuals were Chairperson and Vice Chair respettively of both ICHC and ACHC.
We have bean informed that CITF investments in Takaful, [CHC, and ACHC were moved rom one orpanization t
anothear by Mr, Nasim. Therefore, the Organization’s investments in Takaful were assumed to be an investment in
ICHC or ACHC.

*! See Foounote 52.

* The YE 2007 finencial siatements reported the total investmant of $201,600, however, on its YE 2008 financinl
stalements, undar comparafive column of the Noies 1o Financial Swtements, (he investment amount for YE 2007 was
revised 1o show the same $1 80,100, which maiches thet of the GL amount a5 sc2n in the lable above,

*# P'or example, the minutes from the Board of Direciar meetings reviewed by the CRA do not document any
discussions related 1o its investments, and there is no indication that the Organization has developed or implemented an
investment policy thar would have been used to puide its invesiment degisions.
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Specifically pertaining to the Organization’s investments in the Housing Co-
operatives, we would highlight our particular concems regarding the Organization’s
apparent disregard for the need for liquidity.

The Offering Statements — disclosure documents that provide potential investors
with the terms and conditions relating to an offer for sale of shares — with which the
Housing Co-operatives offered the sale of its shares to the Orgamization, cautioned
potential investors in the precamble and under the heading called “Rusk Factors,” that:

o “Purchase of shares in such new venlures involves a high degree of risk, and
subscribers should view this subscription as speculative and not invest any funds in
this offering unless they can afford to lose their entire investment.”

e “There is presently no market for the shares being issued nor is a market expected to
develop. Purchasers may not be able to resell shares purchased pursuant to the
Offering Statement.”

s “There is no cerfainty that the Co-operative will be profitable and able to pay
patronage dividends or regular dividends on shares of the Co-operative.”

o “[T)here can be no assurance that the Co—o?erative will be able to redeem shares when
so requested or when membership ceases.™®

In essence, the Offering Statements clearly wam that the risk associated with its
investment products, that is the shares of Housing Co-operatives, were such that once
purchased, an investor may not be able to reseil them or receive dividends, or the Co-
operatives may not be able to redeem the shares, in addition to the fact that the inherent
risk with such shares was so high that one should not invest unless they can afford to lose
them all. In spite of these warnings, the Organization purchased the shares of the
Housing Co-operatives as per terms and conditions specified.

These documents should have been available to the Organization for its review
and consideration. It appears, therefore, that the Organization entrusted its resources to
the Housing Co-operatives with the knowledge that its investment may not ever be
redeemable, and with only the expectation of yearly dividends, the receipt of which was
not even assured.

We note that this has been the case in the instance of the Organization’s
purchased shares in ICHC/ACHC, the sale of which the Co-operatives have apparently
refused to approve until such time as the dispute over the question of the loan for the
renovations of the 2200 South Sheridan Way property is seftled. As stated in the Board of
Director’s meeting minutes of January 23, 2010 “...there has been no progress on this

% The risk facwrs listed were from the Offering Statements of {CHC (dated 1993/1027) and ACHC (dated 2003/10/21
and 2004/10/21} in relation to the invesiments in the Takaful accounts. However, the available Offering Smtel:n.c.m of
iSNA Housing Co-operative LTD. (1HC), dated September |5, 2010, contains the exact seme terms and conditions as

the other two Housing Co-operatives with respect to the risk factors.
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matter as Pervez Nasim is claiming thal share redemption il tied to the settlement of ICC
consiruction cosis.”

It is, therefore, reasonable for the CRA to determine that the Organization may be
unable 1o redeem its “investments” in the Housing Co-operatives. As a result, resources
that the Organization was obliged to safeguard for purposes of its charitable undertakings
may be unrecoverable due to the Board of Directors’ careless, or imprudent, investment
decisions.

Furthermore, in light of the above findings and taking into consideration the
Organization’s non-arm’s length relationship with the Housing Co-operatives detailed in
section 1.1.2 and Appendix B of this ietter, it appears reasonable for the CRA to conclude
that the Qrganization's investment decisions were not made in order to obtain additional
revenues lo be used for its otherwise charitable activities, but rather in order to advance
the comnercial interests of the Housing Co-operatives.”’

In the absence of documentation detailing the Organization’s invesiment strategy,
or any evidence that the Organization’s investments are being made with a view as to the
risk and return, the Organization’s Board of Directors has failed to demonstrate that it has
exercised duc care of the charitable assets entrusted to them, It is, therefore, the CRA s
opinicn that the Organization has breached its obligation of prudent investment, and
failed to manage its financial resources in a manner suitable to the furtherance of its
charitable purposes.

1.3 Gifting to non-gualified donces/Failure to devote its resources to charitahle
activities carried on by the organization itself by demonstrating the necessary
direction and control

Subsection 149.1(1) of the Act requires that a regisiered charity devote all of its
resources {0 charituble activities carried on by the organization itsell. A registered
charity, therefore, can only use its resources (inciuding funds, personnel, and property) in
two ways, whether inside or outside Canada:

# As related speelficatly to JHC, we note that jis website $tates that it dacs nol borrow mopey from other mstitutions,
but rather “relics on the funds provided by its members in terms of shares subscriplions” for its operatinn. The website
further notes (hat the “motive of the investors is lo facilitale the provision of funds for olher members who would plan
1o ovcupy and potenfially purchase a housing unit from the Cooperalive.” An IHC “Appesl for Share Subscriptions and
New Memberships™, dated March 16, 2009, siates that [HC had been doing well since jts inception and thet “within a
short span of lime, L has purchased seven housing units for its members.” U, bovever, further states that IHC has
“mary mare commitments for clasing almast up 1o tie middle of 2009 which include at leost four clasings in Aprif
alone. We need 10 raise the required fitnds for these commirments.” The appeal further notes that THC “has relazed us
regulations and made it 6 lot easier for its menitbers to purchase theis Bowses as compared to other axiNing housing
cooperaiives. [THC] wauld require a donen paynuent of only $375K-100K for a house priced ar 500 K o3 campared ta
about $280K by others.” THC, as an organization, versus the homebuyer, therefore, has to put up more of ils own
maney (ot the purchase of o home. Such appeal letiers appeer 1o be a regular occurrence. See, for example, similar
letters dated December 2, 2008, July 28, 2008, May 13, 2009, November 22, 2010, and April 22, 201 1. The Appeal for
April 22, 201 |, notes that “'there 15 a serfous problem as we are short of both funds and time. [HC needs yaur help as
yutckly as possible to mecl this commitment for the month of Apal ™
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I. onactivities undertaken by the organization itself, that is to say, on its own
activities (those which are directly under the charity’s control and supervision
and for which it is able to render itself fully accountable for the funds
expended); and

2. on gifts to qualified donees.*®

The courts have directed that to be carried on by the organization itself, activilies
must be the charity’s owr, meaning they are conducted under the charity's direction and
cootrol.”® A charity’s own activities may be carried out by its disectors, volunteers,
employees or other staff, or by intermediaries (agents, contractors, or partners) acting on
its behalf.* However, in all instances, the charity must be able to demonstrate that the
activities involved are undertaken at its initiative and direction, and are conducted under
its supervision and control.

The Federal Court of Appeal has confirmed that a charity working with an
intermediary must have control over the activities carried out on its behalf, and over the
use of its resources.®' [n particular, the Court has highlighted that the relevant issue to be
determined in regard to this requirement is not only whether resoutces are being devoted
to activities that the law regards as charitable, but whether funds transferred to a non-
qualified donee are, in reality, devoted to activities being carried on by the charity itself.
As noted in Canadian Magen David Adom for Israel v. Canada (Minister of National
Revenue), “the Minister is entitled to insist on credible evidence that the activities of a
charitable organization are, in fact and |aw, activities being carried on by the chariiable
organization itself.”

In order to discharge the evidentiary burden of establishing that it has have met
the operational requirements of the Act, a registered charity must keep books and records
that will provide a means of verifying that its resources have been devoted to charitable
activities “carried on by the organization itself”.** In addition to the copies of operating
agreements or contracts and project reports, this may include all records demonstrating
the charity’s internal decision-making mechanisms, such as minutes of board meetings,
communications {(e.g., memoranda, facsimile transmissions, emails), policies and
procedures, as well as all relevant source documentation such as invoices and receipts.®

%8 Sec note 15 for the definition of qualified denee.
%* The Canadian Cammitiee for the Tel Aviv Foundation v. Canada, (2002) FCA 12; Canadian Magea David Adom for

Israel v. Canada (Minister of National Revenue), (1002) FCA 123 and Bayir Lepletar v, Canada (Minister of Nationat
Hevenue), {2006} FCA 138,

" asdefined in CRA's Guidence CG-002, Canadian Registered Charities Carrying Oul Aciivities Outside Canada, an
intermediary is a person or 0 non-qualificd donex that is separate from the charity, but that the charity warks with lo
carry out ils own activitica.

&' 1bid note 59.

2 Subsection 248(1) of the Act defines a record s including: “an account, an agreemen, a book, a chart or table, a
diagram, a form, an image. an invoice, a letter, a map, a memorandum, a plan, o return, @ siafemean!, a telegram, a
voucker, and any other thing eontaining informotion, whether in writing or in any other form™.

% Set CRA'S pubtications Canadian Registared Charities Carrping Out Activities Outside Canada and Using an
Intermediary ta Corry our a Charity's Activities within Canada for further information in this rogard.
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Our review of Organization’s books and records indicate that, over the period of
the audit, it gified a total of $20,2 15* to non-qualified donees, as follows:

Gifling to NQD 2007 2008 2009 TOTAL

{a) ISNA Human Development Institute 7,500 950 8,450
(b) Brandon Islamic Centre and 6,146 919 7,065
Islamic Centre of Yellowknife 5,000 5,000

Total 7,500 7,096 5919 20,515

(2) Funds gifted to ISNA Human Development Institute

Reviewed records indicate that the Organization disbursed a total of 8,450 to the
ISNA Human Development [nstitute, a separately incorporated non-profit organization,
$7.500 in 2007, and $950 in 2008. None of the records provided by the Organization for
review demonstrated that it provided direction or exercised control over the funds it

gifted.

(b}  Resources gified to the Brandon Isiamic Centre and the [slamic Centre of
Yellowknife

Reviewed documents indicate that the Organization gifted totals of $7,065 to the
Brandon Islamic Centre®® and $5,000 to the Lslamic Cenire of Yellowknife, two
separately, and legally, constituted orgamzations.

in addition, the review of the audit matenal indicates that the Organtzation has
otherwise provided its resources, in the form of the rent-free use of its properties —
focated at 834 10" Street, Brandon, Manitoba,”® and 4100 Franklin Avenue, Yellowknife,
Northwest Territories ~ in support of the operations of these two centres.

It is our understanding that the Organization was founded with the primary
purpuse of operating as a public wagf? holding legal title lo properties beneficially
owned by Canadian Islamic organizations in order to protect religiously-purposed assets.

# Please note, a5 discussed in section 1.3 b) below, the nalure of the resourees gifted (o the Brandan Jslamic Centre and
the Islamic Centre of Yellowknife includes resources other than funds. The wial amount pifted, therefors, is greater
than that reflected by this number.

*! Please refer lo section 3 below for information conceming third party receipting scheme undertaken in support of the
Brandon Islamic Centre.

“ A5 dacumenicd in note 73, the Brandon |siamic Centre was previausly loeated at 123 Rosser Avenue in Brandon,
Mauniloba

¥ Qhur research indicates thal a wagfis the historical, Islamic equivalent of a trust, or endowmenl of 1 resource in
perpetuity. According 1o Islamie radition, a wag/may be private or public:

o A private wegf mainly benefits specific individuals or the founder’s relatives or descendents. Under such 2
systern, a property s usufruct or income is held for the family of its founder, until the end of his or her line of
descendants, whereupan il is diverted to a charilable purpose.

= A public waqgf has societal objectives, typically involving the permanent devotion of 8 building or a plol of land,
and its usufruct or income, to Muslim religious or charitable purpeses. Traditionally, the charitsble purposes of
waqf included educational instiutions, orphanages, roads, graveyards, and seligious esiablishments such ns
mosgues.
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As described in its response to the CRA's Audit Questionnaire, the Organization
was established in order to

...5erve the best interests of various Muslim communities across Canada.
It would encourage mosques and Islamic centres to transfer their titles to
the CITF in frust so that their property could not be sold when there are
conflicts and tensions in the community. CITF would also try 10 help
Muslim communities o establish their own mosques and Islamic centres.
CITF would also endeavour to establish other institutions for Muslims'
interest such as schools, Islamic bookstores, graveyards, etc. CITF will
also be the title holder of all properties that ISNA Canada owns.®®

In apparent furtherance of this purpose, the Organization holds trust to the
property of numerous Islamic organizations, the vast majonty of whom are registered
charities, and therefore qualified donees.*’ Our understanding is that the Organization’s
resources are not used in the purchase or maintenance of these properties,”® or in the
conduct of the activities being undertaken. Rather, title is simply transferred to the
Organization in an arrangement similar to the bare trust concept of separating legal and
beneficial title.”"

There are three requicements of 2 wagf: (1) # must be 2 voluntary coniribution; (2) the endowed property cannol be
altered, destroyed or sold; end {3) its usufruct is restricted for the benefit of & certain cause or group of people, in the
instance of a public wagql, the charitable beneficiaries. The wagf founder determines the lype and management of the
wagqf. The manager, or mufawalli, acls as a caretaker of the property, administering Lhe property in accordance with the
terms of the deed that cstablished the wagy, particularly in regands to ils charitable purposes and in accordance with
Istamic beliefs and prectices. See UN-Habiai. 2005, “Waql' (Endewment) and Islamic Philanthropy.” Paper 7 in the
rescarch series [slam, Land & Property: hitpJ/iwww.unhabitale org/downloads/docy/3546_80031_IL.P%207 doc:
Monzes Kahf. Undated. ~Fighi Issues in the Revival ol Awga/”"
hitp#monzer.kahL.com/papers/Englist/revival_of_ewqal -_lslamic_horiron.pdf

 Providing further background (o its founding purpase, the Organization explained in its response 1o our Audit
Questionnaire that ~... the M54 [Muslim Swudents Association]} decided fo sef up a rew whollp-owred trust foundation
and mamed it Canadian [slomic Trast Foundation in about 1983 or 1984, and invited other mosques and Islamic
centres to transfer their titles to the new trust foundation for profection from sale of the property in the
environment of conflicts and power struggles {emphasis added).”

As well, actording to information available on Jami Mosque's website, the Organization was established in order to
hold in rust title 1o the Jami Mosque property located at 56 Boustead Avenue, Toronto, Ontario. Source:

hitp/fwwiv jamimosque.com/some_words_aboul_us.php

“ Appendix C provides details of the 19 properties (for 16 Islamic organizefions) that have been identified as being
keld title 1o by the Organization. We note that with only a few additions, the properties held have nat changed since at
teast 2002, Further, its activities in this regard do nol appear to have featured prominently in the Organiztion’s cflorts
during the ycars of the audit. Rather, 2 review of Lhe Organizalion’s meeting minutes would indicate a concentration on
its undertekings in regands to the Housing Co-operatives and its oversight of the operations of Jemi Mosque (as
discussed in section 4.2).

" Having said this, hawever, we would note that, while the terms of the property ownership agreemenis thal we have
reviewed contain clauses seeking to Jimit the Organization's lizbility in terms of such expenses as property taxes,
insurances, and efc, as in the instance of the Housing Co-operatives, the agreemenis are bascd on the assumption that
the beneficial owner is able to meet is obligations in this ccgard. However, in the event that the beneficial owner is
umabie or unwilling Lo meet such expenses we are of the opinion that the Organization, as the legal ovwner, may be
found ultimately liable,

The Organization’s involvement in such an undertaking, therefore, represents the potential expenditore of its
resowces, which would be of corcem to the CRA in the event that the Organization were to hold title to propenties
beneficially owned by organizations other than qualified donees.
™ |1 is our understanding that the terms and conditions of each litte ransfer were outfined in a signed agreement enforcd
into between the Organization and the beneficial owner. Although we do not have copies of the agreements for the
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As outlined in our policy statement, Guidelines for the Registration of Umbrella
Organizations and Title Holding Organizations, registered chanties “established to hold
title to praperty on behalf of other registered charities, while not an Umbrella
Organization per se, may nonetheless be registered as an organization established to
assist other registered charities.””

The policy further explains that “registration of the title-holding entity depends on
the lenant entity being a registered charity or other qualified donee. A title holding entity
may not hold property on behalf of or beneficially owned by non-qualified donees
[emphasis added).” ”

&)

'The Organization's purpose (B), To hold title to properties in trust acquired for
charitable purposes by other registered charitable Islamic organizations in Canada, if so
requested by any such organization and to do so without any reward or gain, clearly
meets this requirement. However, neither the Brandon Islamic Centre nor the [slamic
Centre of Yellowknife are registered Canadian charities or otherwise cousidered to be
qualified donees.

Further, when questioned as to its relationship with Lhese two Islamic Centres
during the audit commencement interview, quite apart from the wagf scenario outlined
above in which the Organization simply holds title to a properly on behalf of its
beneficial owner, the Organization explained to the CRA that the activities undertaken by
the two Centres are its own, as it purchased and owns the properties out of which they

majority of the sixteen propertics the Organization apparentiy halds title to, & review of the six agreemeats avaiiable to
the CRA would indicate that, while it does slipulate the general purpnses for which the property may he used, the
agreement expressly states that the Organization will not involve itself in the management or upkeep of that property
In this regard, we note, for example, the following scctions as contained in the Organization’s agreement with the
Kanata Muslim Association:

*  Section 4 states that “The Beneficiary shall be entitled to possession of the Propenty and shall use, administer
amd manage the Propery under its present Constitution ... exclusively for religious charilable, educaional,
cultural, social or other functions of a similar nature .,.."

= Section 13 staies that “the Beneficiary shall have the exclusive right to occupy, possess and munage the
Property..."

s Section 14 states “the Beneficiary shall carry out or cause to be carried out all necessary repairs l¢ maintain
ihe Propery. ..t its ovwn cast. The Foundation shall neither pay the cosis of any repairy, glieralions,
renavations, additions or changes nor be liable to anyone including the Beneficiary for any expenses incurred
or services rendered in connection to the Property. ..."

¢ Section 17 states that the ~“Beneficiary shall... procure and maintain, at its own expense. . adequale insurance.

»  Section |8 states that “the Beneficiary shall pay all taxes or assessmients levied or assessed against the
Property... The Beneficiary shall pay all utility bills including sewer, water, electricity, pas, zic. ..."
In addition, in keeping with the concept of a waqf, we would nole that the terms of the property ownership agreements
include clauses that limit the conditions under which the propecty may be sold, and stipulate the purposes towards
which the proceeds of the propenty’s sale may he directed.

As applies 1o certain properties the title to which Organizatian holds on hehalf of ISNA affiliutes - namely the 2200
South Sheridan Way and the 56 Boustead Avenue properties — we would note that the Organization's siewardship of
the properties appears (o include some degree of property ianagement and/or involvement in program delivery. See,
for example, section 4.2 as regards Boustead Avenue and Appendix D as regards South Sheridan Way, The nature or
terms of the title holding armangements in these instances would, therefore, appear 1o differ from the Organization's
arrangements with other Islamic organizations.
™ hirp/leeww. cra-nre.ge.ca/chrts-gvng/chris/ploy/epsieps-026-eng. himl
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operate.” Both Centres were in effect described to the CRA as internal divisions or
operating arms of the Organization.

CRA's surnmary policy CSP-114 staies that “an internal division 15 a branch,
section or division of a registered charity.”” An internal division does not have its own
governing documents, but rather operates under the governing document of the parent
body. As outlined in Registered Charities Newsletter No. 15 — Spring 2003:

An internal division is part or an operating unit of an existing registered
charity. For our purposes, the division is not a legal entity in its own right,
but instead operates under the control, direction, and governing
documents of the parent organization [emphasis added]. Therefore, the
internal division is not ifself incorporated and generally does not have a
separale constitufion L

As internal divisions of the Organization, and as non-qualified donees, the
activities conducted by the two Centres on property owned and apparently paid for by the
Organization, must be undertaken and conducted under its direction and control. There is

™ As explained to the CRA by the Organization’s Board of Dircctors during the audit commencement interview.
Correspondence retieved off of ISNAS server would support the assertion that the Organization purchased the
properties:
Re. the Yellowknife property, plcase See, for cxample, the Organization's Jetler dated August 28, 2000, addressed w0
the [N :n sccking cxemplion from municipal taxes, which states that the Organization “recently
purchased the propery at 4100 Franklin Avenue, Yellowknife, N.W.T, to be used as s Mosque.” As well, an enury in
the minutes from the Organization's March 29, 2008, Board of Directors’ mesting reports that, conlingent on the
receipt of financial assistance from the Islamic Development Bank, the Board’s had “unanimously decided to go ahead
and purchase” the ot rext (o the Yellowknife Centre. Reportedly, the owner ofthe property had “offered ta sell it to
CITF at a ressonable price ($190K)."
Re. the Brandon properiy, please see, for example, the Organizations letter of October 3, 2001, addressed lo a
. in which it was stated thal the Organization is “proceeding to purchare the property at 123

Rasser Avenue, Brandon, Manitoba, for nse as a place of worship i e. as a Masque” The Organization's Board of
Directors' meeting minutes for November 3, 2001, describes in some derail the Organization’s involvement in the
purchasc of the Brandon property. Recorded under the heading *New Additions s CITF Waq[™, Dr. Ashraf provided
the following summary:

idamic Centre of Brandon, Bruudon, Monitoba: - The newly acquired property by the small Muslim

community (15 familias) is in the process of bemg (rangferred

of Toromio had purchased the riy in his personal same for 390 k. Out of this price on 560 & will be paid

over § {five) years period by“'. For the remaining amount of $30 & CITF will isswe a iaxable

deductible receipt aver 3 (three} years period. CITF alsa commitied to pay some $12 k as help in renovation

cast which will fotol opprax 538 k. CITF will also give some more fundr o5 (Jard Hasn [an interest free loan

extended on a poodwill basis) o Brandoa Irlamic Centre by solicifing donations from all sources

and Takaful Board contributed 53 k and §5 k receptively [sic] as designated donation to

CITF for this project. This omount has also been paxsed on to Brandon Islamic Cenire with o total amount of

526,000
The Organization has provided the CRA with a copy of an April B, 2004, letter from a lcgal firm confirming that sale of
the 123 Rosser Avenue property 1o the City of Brandon for the price of $185,000.00, and Invoicing the Organizalion for
ils services.
We would alsa note that in the case of the Istamic Centre of Yellowknifc and the 1slamic Centre of Brandon, as
opposed 1n in the instance of the other organizations on whosc behalf it holds property in krust, the cost of the land and
building is recorded an the Orgenization's balance sheet, so it would appear that these propetics werc purchascd by the
Organization.
™ hitp:/ferww.cra-arc.gc.calchris-gvng/chris/pleylespicsp-il [4-cng.html
" hitp:/fwww.cra-arc. pe, ca/E/pubdig/charitiesnews-15-e.huml
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no evidence that this is the case;

s both Centres are separately incorporated entities, operating under their own
goveming documents and by»laws;76

« po documentation has been provided to the CRA outlining the nature or terms
of the Organization’s relationship with the two Centres or evidencing its
direction and control of the activities being undertaken; and

o the Organizalion's Board of Directors stated during the audit commencement
interview that they had no formal agreement with the Centres and that it was
*not involved in their affairs whatsoever.”

In the absence of documentary evidence demonstrating direction and control, it is
out preliminary conclusion that the Crganization has gifted its resources to a non-
yualified donee and has operated in direct contravention to subsection 149.1(1) of the Act
that requires that a charitable orpanization devote all of its resources to charitable
activities carried on by the organization itself.

Subsection 149.1(2)(c) of the Act states that the Minister may, in the manner
described in section 168, revoke the registration of a charitable organization where the
organization makes a disbursement by way of a gifi, other than a gift made (i} in the
course of charitable activities carried on by it, or (ii) to a done that is a qualified done at
the time of the gift.

2. Failed to Comply with er Contravened any of Sections 230 to 231.5 of the Act

Subsection 230(2) of the Act requires that every registered charity keep books and
records of account at an address in Canada recorded with the Minister contining
information in such form as will enable the Minister to determine whether there are any
grounds for the revocation of its registration.” A failure to maintain proper books and
records in accordance with the requirement of the Act is itself sufficient reason to revoke
an organization’s charitable status. ™

™ We do note, however, that the Islamic Centre of Yellowknife’s 2001 By-Law, as amended October 31, 2009,
stipulate that trustee membership is limited o “members of [[SNA's] Majlis, CITF and or those pecsons desigrated as
Trustees by the Socicty,” Furthermore, Article X1V stales:

i) The Titles and Transfer Deeds of alf the existing, as welf as other Rea! Extate properties io be purchased by

the Saciety e the fitiire will be put in thie name of the CITF.

i1} The Society shall be permanenily affiliated 1o ISNA-Carada.
Referring to the development 2nd implementstion of new rules and regulations, Article XV siates that die Orpanization
will be notificd and “given the oppormanity to advise the Commirtee and the Body of their comments.”
T Subseetion 248(1} of the Act defines a record that “includes an ascount, an agreement, a book, a chart or table a
diagram, a form, an image, an invoice, & lefter, & map, 8 memorandum, a plan, a retumn | a stalcment, a telegram, a
voucher, and any other thing conining informalion, whether in writing or in any other form.”
™ College Rabbinique de Monireal Qir Hachaim D Tash v. Canoda (Minister of the Customs and Revenue Agency)
(2004) FCA 101; subscction 168(1) of the AeL
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2.1

Failure to maintain proper books and records

Our audit has established that the Organization has failed to maintain proper

books and records in the following areas:

211

Properties held in trust

As previously noted, the Organization holds trusi to numerous properties in two

capacities: the first as related to its role as wagqf; and the second as related to the
provision of operational support to the Housing Co-operatives. The Organization failed to
maintain proper books and records in relation to both, as follows:

Ax related to its rofe as waqgf. Our Audit Questionnaire requested that the
Organization provide the CRA with both the names of all the organizations with
which it had entered into waqf agreements and with copies of all related
documentation.”

In response, the Organization provided the CRA with a list of fourteen
organizations, a blank sample copy of a trust agreement, and a signed copy of its
aprecment with the Halton Istamic Association, an organization that had not been
identified by the Organization on its list.*®

Our subsequent review of the electronic records provided by the Organization
during our audit visit procured copies of agreements for three of the thirteen
organizations identified on the list, namely: the [slamic Centre of Cambridge, the
Communauté Musulmane du Québec, and the Islamic Association of
Saskatchewan. [n addition, the CRA also retrieved signed trust agreements for
two additional organizations that had not been identified by the Organization.®!

As related 1o its activities undertaken on behalf of the Housing Co-operatives: As
discussed in Appendix B, the Organization was unable to provide documentation
pertaiming to, or an accounting of, the number of properties it holds title to on
behalf of the Housing Co-operatives.

The Organization did not provide copies of the trust agreements entered into with
the Housing Co-operatives: no copies of such documents were found pertaining lo
its title holding agreements with ACHC; one blank copy of a trust agreement with
ICHC was recovered off of the electronic documentation provided during our
audit visit; and only a handful of trust agreements were recovered pertaining to its
agreements with [HC.

™ The enlire request read as follows: “Please provide the names and contact details of all the Muslim instilutions to
whom the Canadian Islamic Trusi Foundation has offered its services. Please also provide copies of any related
documentation, including wagf decds/contracts, and loen lerms.”

* e would note that the list should only contain 13 organizations, as the ISNA Elementary Schoo! and the ISNA
High School were separately identified despite the Fact thet both schools sre part of Istamic Schools Associalion of
Canada and that the high school is located at a property that the Organization is holding trust to on behalf of ISNA, or,
as identified on the lisi, the Islamic Centre of Canada

%' Appendix C provides a more detniled accounting of o findings in this regard.
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It is therefore our prelimingry finding that the Organization failed to maintain
proper books and records in that it does not have all of the documentation to account for
the properties it holds title to. As a result, the CRA is unable to determine the
completeness and accuracy of the Organization properties holdings, either as it relates to
its activities undertaken as waqf, or in relation to the activities undertaken on behalf of

the Housing Co-operatives.

2.1.2 Lack of supporting documentation to account for balance sheet adjustments with
respect to the Islamic Centre of Canada (ICC) Project

The [CC is a separately incorporated organization, considered an affiliate of
ISNA, The ICC Project relates to the acquisition of the 2200 South Sheridan Way
property, and the subsequent construction and renovations done on the property. Records
indicated that the above property was acquired “jointly by ISNA and Istamic Co-
operative Housing Corporation (ICHC),” in 1996, while the legal ownership of the
property was “taken in the name of CITF in Trust.”™ The Certificate of Registration for
the property shows that the property was purchased for $1.6 million, plus land transfer
tax of 522,475, on March 29, 1996, and identifies the Organization as the legal owner of
the property.® Since then, the Organization has held® a nominal title to the property us a

trust

Today, the ICC’s primary function appears to be the management of
2200 South Sheridan Way facilities, in Mississauga. The property houses a mosque, a
high school, and a number of ISNA affiliate organizations, including for-profit Housing
Co-operatives, and the Organization itself.

During the course of our audit, we have observed several questionable balance
sheer adjustments with respect to the ICC Project, each time involving millions of dollars,
undertaken with little or no supporting documentation:®*

" According to the “fxfamic Centre of Cenada Construction Casi Irvestigation Report”.
" The Organieation’s financial sisiemenis recorded the transactions that gave a rise to the legal vwaership nf the

property, as follows.

YriYr
Capital Assets: YE 1995 YE 1996 lucrease
Land 328600 1,008,834 680,254
Buildings 393,501 1.413.88) 1,020,380
T22.181 3.422,735* 1,700,634
Liabilities - Trust Fund:
Contribulions - Building - 1. 498,100+ 1 498,100

® The CCapital Asscls sectian of the Grganization’s financial statements did not identify the properties in detail,
however, the ycar-over-year increase amount of $1.7 million appears to comespond (o the property in question
“*{t iy aot clear as 1o why the recorded “Contribulions - Building™ amount did not match o he purchasing price of
$1.6 miliion, plus othcr related costs, when the purchase was all paid lor by third-portics.
™ The year-cnd 1999 Notes to Finencial Statements staled that {CHC has 50% “share holding™ in the ICC projecL
Also, a signed trust agreement, deied June 19, 2011, involving ICHC, 1SNA, and CITF, reitermtes that ICHC and ISNA
“rogether had sequired and renovated” the property located at 2200 South Sheridan Way, end that “each party will
equally own the Property.” HCHC and [SNA alsa agreed thal the “title of the Property will be held in the name of CITF
a5 trugtec in the rust for the [ICHC] and ISNAL™
¥ In addition. please also refer lo section 4.1, Missiatement af the financial stutements relating 1o Trust Property, for

tur further concems.
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» Year-end 2004: The Organization's year-end 2004 financial statements reported
an increase of an approximately $4 million each in the asset and liability sections
of the balance sheet from the previous year.™ Specifically, the financial
statements show an increase of $3.8 Million in assets related to the building
located at 2200 Sheridan Way, and an increase in liabilities of $2 million to each,
ACHC and ICHC. As further discussed in Appendix D, such increases were
allegedly made by M. Pervez Nasim® to account for a presumed loan made to
the Organization by ICHC/ACHC to help meet the rising costs of the ICC Preject,
which was reportedly completed in 2002, -

The Board meeting minutes of October 11, 2008, indicate that the Organization
commissioned an internal audit by retaining the service o
CGA, with the task of detenmmng whether, and ensuring that, all the transacnons
recorded in the books were “complete, accurate and properly classified,” for the
years ended December 31, 2001 through 2007. In his report, [} I =ised
concems, specifically, with journal entries that have resulted in an increase of
over 34 miilion in the liabilities for the Organization, due to ACHC and ICHC in
year-end 2004, because there were no documents made available to ascertain the
validity of such journal entries.® The report recommended the following
measures for the Organization in dealing with this specific issue, among others:

Please note thal a review of books and records relating (o the time period oulside of the audit period was undertaken for
this particular issue, as it involved a scries of Iransactions daling prior to the audit perind and was considered ncoessary

i inform our understanding.
* The Organization's year-end 2004 financial siatemends reperted signiffcant increases in the accounts relating to the

ICC Project, as shown below:
Yef¥r

Capital Assets: YE2003 YEHM  Tncrease
Land 660,000 660,000

Building 1,623.062 5491211  3.B68.149
1,283,062 6,051,200 3,868,149

Liabilities - Trust Funds:
Contribution - [SNA in ICC 1,000,000 1,010,500 0,500
Cantribution - ACHC in ICC 1,000,000 3,000,000 2,000,000
Contribution - ICHC in ICC 1,000,060 1,000,000 2,000,000
3,000, THI0S500 4010503

*" As reporied in the Organization’s minutes from ils May 9, 2008, (eleconferenes:
M.D. Kholid explained that after checking previous starements. ke had found thai these eniries were firsi made

stateateny, .

“ﬂfm’mzd rhz Board that theve enfries were made by Pervez Nasim without authorization from the
CITF Board a fow years affer the consiruction/rengvations of the ICC {2200 Sowrh Sheridan Way] building
were completed.

M.O. Khalid pointed oul that these eniries have mo justification withod the supporting bank docunients as to

hone, when and from where the funds ware received and how rhese were spend. ...
¥ According w the Jslamie Cenire of Canada Canstruction Cost Investigation Report, the reaovation projec] was
complete as of Deeember 11, 2002, As documented in the minutes of the Organization's meeting of August 31, 2008, it
was Dr, Ashral™s opinion that the project was completed in 2001.
™ As cited in the mecting minutes, the audit report, prepared by tr. I -onaincd the following
stalement:

= no doctiments were made available for inspeciion. especially for thase journal eniries which were made ta
records tronsfers of asseis and liabilities ta ond from Organizations such as Ansar Cooperative and Housiag
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o That all such journal eniries be thoroughly scrutinized and investigated to
ensure their accuracy and validity.

o That wharever necessary the board should reverse all the journal entrics
which did nat appear authentic and or valid

s Year-end 2007: In contrast to year-end 2004, the year-end 2007 financial
slatements reported similar amounts in reverse for the same accounts, where both
the assets and liabilities were reduced by $3.8 million and $3.5 million,
respectively. e

The Board meeting minutes of October 1 |, 2008 notes that the presented total cost
of the ICC Project of $7,250,000,” of which $4.7 million was purportedly paid

Corporation, fslamic Cooperative ond Housing Corporation, Muslim Conmunity Associution of US and
Canada. and Dar wl-fmam. Qf special concernt ware the jonrnal eniries for $8ix Mitlion Habdiy te CITF (33
Million each payobie 1o ICHC and 1o ACHC) for the corsiruciion cost.
als0 reported that when. in the absence of Lhe documents, he sought explanation from the Brother
M Ashral and Brother M. Khadim, he was informed that the CITF busrd had neither approved any of those
ransactions for which the entries were made nor was the board made aware of any such Iransactions.
The minutes from the Crganization's meeting of Augusi 11, 2008, similacly document the lack of records to
support the reponied liabilitics payable 10 the Housing Co-optratives. The minutes record De. Khadim as stating
that “Since 2003 anautharized eniries of six million dollars in the Liabilities Section of the CITF statemeni huve
been made by Perver Nasim. There is no documentation in the CITF records of the ISNA Headguarters ta support
these entries These entries afso involve Sheridan Developmient and Management, which had been dixsofved as it
owed unpaid GST and orker taxes.” For further information on the Shevidan Development and Managemneat, please
refer to Appendix [
% The Organization's year-cnd 2007 financial stuements reported significent decreases in the accounts relating 1o the
1CC Project, as thown below:

Yri¥r
Capital Assets: YE 2006 YE 2007 Decrease
Land 660,000 660,000 -
Building 8,651,153 4,854,732 {3.796.431)
Fumnuure & Equipments {d] 428 i41,428 -
9.452,591 5,556,160 (3.796,431)

{.ong-term Lizbilities:

ISMA 1,204,767 1,205,767 1,000
ACHC (qardh hasang}* 3,000,000 1,095 00C (1,905,000}
ICHC (qardh hasena)* 3,000,000 1,434,900 {),565,100)
Total long-term fiabilities _ 7,204,767  3.7354667 {3.469,100)

*Qardh hasana refers Lo an Islamic banking term where a loan is “extended on goodwill basis. and
the debior is only required 1o repay the anvaunt borrowed.” in other words, an interest-Free Joan.
(hrip fien, wikipedia orgiwikifistamic_bankingfQard hagsan 3F Qardul_hassan .28gond loan.2Fh
enevolent_loan.29)
" The total project cusls, as presented by Mr Ashraf, were consisted of:

Cost of fand and buildings 1,600,000

{otal consinclion/renovation, estimaie 4,500,000
Furniture & Hittings 200,000

progerly laxes 150,000

Rezoning expenses 800,000

Total Cost 7,250,000
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for by ACHC and ICHC combined, and the remaining, $2.55 million by ISNA,”
and that $4.5 million of the amounts presented was an estimate based on Dr.
Ashraf’s recollection only, without any substantiating documentary evidence. The
Board meeting minutes also indicate that the missing documents “were mostly for
monies received and paid and have gone missing since the Housing Cooperatives
(ICHC & ACHC) moved oul to a different location in November, 2007. The
missing records include source documents such as invoices for which the
Ppayments were made (o the parties concerned from the time the building at

2200 Sheridan Way, Mississauga was acquired in March 1996. "

The Board accepted and recognized the gravity of the situation when it
unanimously:

o approved and adopted the recommendations given by [ =
aforementioned earlier in YE 2004 section above;

o authorized Dr. M. Ashraf and Mr. M.D. Khalid to “investigate with
I '/ the necessary journal entries,” and make “necessary
corrections in the accounting records™;

o authorized mo “prepare the revised financial statements for the
year ended December 31, 2007 incorporating all the corrections™; and

o agreed that financial statements amounts relating to the ICC Project be
“adjusted to reflect the figures presented from the available records by
M. Ashraf and M.D. Khalid, as these figures appeared to be more

reasonable”

However, while the Board accepled Dr. Ashraf's figure of $7.25 million as the
total cost of the project, the journal entries relating to the ICC Project shows that
only $5,350,000 was booked as the cost of the Project, ** leaving a variance of
¥1.9 million between the Board's accepted cost figure of $7.25 million and the
amounts actually booked on the Organization’s books, that is $5.35 million. This
varianee is still unexplained and without supporting documentation.

*! The Organization appears to have booked ISNA's contribution of $2.55 milfion, per Dr. Ashral's presented figurcs,

under the Contributed - Surplus account in the balance sheel
 Journal entrics indicate that the Organization revised the assets and liabilities relating to the 1CC Project for YE 2007

to read, as follows:
Aect
No. AccL Name Date Amount Comment
1705 Land-ICC 3111272007 660,000 Being recognition of cormect amounts
1745  Building Additions-!CC Project 317122007 4,542,000 Being rccognition of correct amounts
1765  Office Fumiture & Equipment 31122007 148,000  Being recognition of corect amounis
5,350,000
2400 [CHC- Long Term Loan {qardh hasana) 31122007  (1,500,000) Deing recognition of correet amounts
2401  ACHC-long Term Loan (qardh hassna) 317122007 (1,300,000) Being recognition of corect amounts
3560 Contributed-Surplus 114122007 g2.5502000}" Being recognition of cormect amounts
!5‘350.000!
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Therefore, it is our preliminary view that the Organization failed to maintain
proper books and records to substantiate the adjustments made in the books of
accounts, and that it made significant and material adjustments to its year-end
2007 financial staternents without any supporting documentation.

» Ycar-End 2009: [n 2009, the Organization cormmissioned yet another audit or
review into the cost of the [CC project by hiring an accounting firm,
Fareed Sheik, C.A. The firm was tasked to determine the construction cost of the
project and the amount the Organization owed to ICHC/ACHC.

The firm produced a repor, entitled fslamic Centre of Canada Construction Cost
Investigation Report.  The Report estimates that the total construction cost of the
ICC Project was §9,587,943, and that ICHC and ACHC contributed $7,657,000
out of the total cost.

However, the Report also:

o Indicated that the revised total cost included 31,057,337 for which the
Report stated “supporting evidences (invoices, bills, etc.} were not
provided to us” for review. The Report did not provide further explanation
as 1o the reason why such amount was included in the total cost of the
project, when none of the amount was substantiated by supporting
documents;

o Included in the total construction cost, $84,559 that did not directly relate
to the construction cost of building. The Report did not provide further
explanation as to the nature of such amount and the reason it was. then,
still included in the tofal cost of the ICC Project;

o Added $156,047 in the total cost for expenses incurred after the
completion date of the construction. The Repont indicated that the
completion date of the construction was December 31, 2002. The Report
did not provide further explanation as to the nature of such amount and the
reason it was included in the total cost of the ICC Project;

* As bascd on a draft version of the repon attached 1o an October 8. 2009, email from My, Sheik to Dr. Ashral. Under
the heading "Objective and Scupe of this Management”, Mr. Sheik provides the following summary:
Due to the involventent of different orgonizations ond different sources of capital investment. o dispute has
argused behveen the two major parties (o the contract vix CITF end ICHC aboud the cast of constrirction af tlus
cenire and the amount 1o be awed to ICHC by CITE. | om hired by CITF ta investigate in to the construciion
cast of thir Cenire,
My work is limited to ideniifying the cast of canstruciion of the centre, identifying the amount thot is invested in
to this project by CITF and ICHC and ow much money is owed to ICHC by CITF. | did nat perform an audit
or a review fo come up with my findings. [ performed an investigation using analytical procedures, interviews
and vbservalions and thereby | do not express on audit epinion or any other form of assurance an the cost of
construciion.
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o Indicated that ICHC and ACHC contributed additional funds of $1 million
towards the ICC Project as a management fee in 2004, for a project that
was reportedly completed in year-end 2002. Once again, the Report did
not provide further explanation as to the nature of such amount and the
reason it was still included in the total cost of the ICC Project, especiaily,
when the transactions took place afier the completion of the Project.

In summary, the revised total construction cost of $9,587,943 included over
$2.2 miilion of expenditures that either lacked supporting documentation, or the
nature of the expense remains unknown, unspecified, or unexplained.

In spite of this, the Organization accepted the findings, adjusted its books
accordingly,” and the Board approved the revised financial statements.”®

It 1s therefore our view that the Organization failed to maintain proper books and
records in order to substantiate the amounts it reported on its 2009 financial
statements.

Therefore, it is our preliminary view that, for each of the reasons mentioned
above, and for each of these reasons alone, the Organization has failed to meet the
requirements set out in subsection 230(2) of the Act. The severity of the non-compliance,
with respect to the repeated occurrences and the materiality of the amounts involved, was
determined to be such that the Minister may revoke the registration of the Organization
because it failed to comply with or contravened sections 230 to 231.5, pursuant to
paragraph 168(1)(e) of the Act.

2.2 Lack of internal controls

In addition to the related shortcomings documented in section 2.1.2 above, the
CRA has found the internal controls supporting the Organization's books and records to
be inadequate. As further detailed in Appendix D, our findings in this regard are
cvidenced by the following:

» The Board of Directors’ abdication of its responsibilities to an independent
third party as related to the renovation of the 2200 South Sheridan Way

% Notes ta Financial Statements, ycar-end 2009, reported Lhe revised amounts with respect to the ICC Project, Bs
foilows:
Note 2: Capital Assets YE (9 YE 08
Land -ICC 1,700,000 660,000
Building Additions - ICC Project 7,887,943 4,542,000
9,507,943 5201000

Nate 3: Long Term Loans
ICHC - Qardh Hasan 6,562,000 1,434,900
ACHC - Qacdh Hasan 1,093,000 1,095,000
7,657,000 1,529,500

% As indicated in an e-mail dated Jsnuary 21, 2010, from Mr. Fareed Sheik to Dr. Ashraf.
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property;

» A failure to maintain a proper accounting of expenditures, resulting In the
accumulation of a third party debt that is unsupported by any reliable
documentation;

« A [ailure to segregate duties and responsibilities as related to the operation of
the Organization and that of the Housing Co-operatives; and

+ The apparent inadequate authorization of transactions, including as
demonstrated through the availability and use of pre-signed blank cheques and

the lack of access restniction on bank accounts.

The Organization’s Board of Directors failed to have in place adequate controls to
properly safeguard its resources. As a result the CRA is unable to confirm with any
certainty the expenditures and liabilities as recoded.

3. Issued a Receipt for a Gift otherwise than in Accordance with the Act and the
Regulations (Regulations 3500 and 3501, and paragraph 168(1)(d) of the Act)

A registered charity is in contravention of the Act and its Regulations when it
issues donation receipts that contain incorrect. incomplete, or deliberately false
information. The purpose of the registration system for charities under the Act is to
ensure that only those organizations that are registered may provide official donation
receipts. The integrity of the system is seriously breached when a registered charity
colludes with an unregistered organization for the purpose of providing tax relief for
donations that are not made to that registered charity, a practice known as a third-party
receipting. A registered charity may not issue receipts for gifts intended for an
unregistered organization, or allow an unregistered organization to use its charitable
registration number.

Over the three-year period under audit, the Organization issued a total receipted
amount of $48,735, as part of what appears to be a third-party receipting scheme with
the Brandon Islamic Centre, a separately incorporated organization and a non-qualified
donee,

According to our understanding of the arrangement, under which the Organization
participated in the scheme and issued receipts:

s The Brandon Islamic Centre raised lunds for its programming;

s The Brandon Islamic Centre then transterred the raised funds, and provided a
donors’ list, to the Organization;

** $16,050 in 2007, $17,950 in 2008, and $14,735 in 2009,
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e  The Organization recorded the amount received as its revenue, and then,
within days of receiving the funds, re-paid the monies in full to the
Brando;lslslamic Centre, and issued official donation receipts to the identified
donors.

It 1s, therefore, our preliminary view that the Organization issued donation
receipts in contravention to the Act and Regulation 3501. Such a non-compliance practice
is significant enough that, for this reason alone, it constitutes grounds for revocation
pursuant to paragraph 168(1)(d) of the Act.”™

In these circumstances, subsection 188.1(9) of the Act also provides for the
levying of a penalty. A registered charity that has been found to contravene the receipting
requirements of the Act by issutng receipts on behaif of, or in the name of, another person
is liable to pay a penalty equal to 125% of the eligible amount stated on the receipt.
According to our audit findings, the Organization may be liable to pay a penalty of
$60,918.75 as follows:

Receipted Penalty

YE (H)  [(1)x125%)
2007 16,050  20,062.50
2008 17950  22.437.50
2009 14,735  18,418.75

48735  60,918.75

4. Failed to file an jinformation return as required under the Act or its Regulations

Pursuant to subsection 149.1(14) of the Act, every registered charity must, within
six months from the end of the charity's taxation year, without notice or demand, file both
a Registered Charity Information Retum (T3010) with the applicable schedules. The

*® Representing only 2 sample in a number of similar communieations on the subject, an enail dated
December 31, 2007, from Dr. Ashraf to the Organization's accountanl, Mr, Shameem Mohammied, outlines the terms
of the accommodation and contains a list of the names of the individuals Lo whom ofTicial donations receipls were 10 be
issued:
The 2007 donations recerved (umtil the end of Aug 2007) ar Brandon Islamic Cenire would be deposited in
ISNA‘s account (BMO Bank of Momireal; Credit Account of The Canadian Istamic Trust Foundation; Acc
this ofterncon. This is reguired for ISNA o Issue tax-deductible receipt. As the first
instaliment, we are rrongferring the amaunt of 58,510 later this affernoon. We will inform you when ihe second
and last instatiment will be transferred around year’s end, Donors details will be grovided to ISNA at years end

Jfor rax receipt purposes [emphasis added].

When potsible, we will appreciate this amousnt to be transferred back to Brandon Islamic Centre (Credit

Account of Branden Istamic Centre. TD Canada Trist: 903 Rasser Ave, Brandon. M8 R7A OL3; Branch #

o0 3 /ieosc inform when it is tronsferred back
Ermail dated December 31, 2007, from Dr. Ashraf ta Mr. Shameem Mohammed, containing the subject heading FW:
RE: Brandon to [SNA to Brandon - 2007 Denations.msg, Although, the email refers to ISNA, receipts were issucd by
the Crganization.
® Please note that if these amounts had not been considered under third party receipting. they would have been
considered under gifling to a non-qualified donce, as outhned in section.
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T3010 must be completed by a director, trustee or like official of the charity. By signing
the T3010, the official certifies that “the information given on this form, the basic
information sheet and any attachments is, to the best of my knowledge, correct, complete,
and current.”'”’ The eertification block also contains the wamning “It is a serious offence
under the /ncome Tax Act to provide [alse or deceptive information.” A charity is not
meeting its requirement to file an information return if it fails to ensure the accuracy of
the information contained therein.

4.1 Misstatemnent of the financial statements relating to a Trust Property (the ICC
Project), YE 2007 - 2009

{n sddition to the issues discussed in section 2.1.2 regarding the lack of
supporting documentation concemning the [CC Project, the nature of the amount reported
in the liabilities section of the balance sheet also raises significant concerns that impact
the Organization's liabilities.

As the Organization did not provide to the CRA a copy of the trust agreement
signed in 1996 for the property at 2200 Sheridan Way, it is assumed that the beneficial
owners are [CHC and [SNA, who reportedly financed the ICC project, and for which is
reflected of the later trust agreement signed in 201 1. From our audit observations, the
Organization has held, since 1996, nominal title to the property as a trust, and when
requested should return the property to its beneficial owners. As such, the Orgamization
booked such property as Trust Funds under liabilities section of the balance sheet from
the original entry of year-end 1996 through 2006.""'

However, since year-end 2007, the Organization reported such property as iong-
term debts payable to ISNA, ACHC and ICHC, as follows:

"= Under Section E, Certification, of TI010,
"®! The classification of the trust property as reported on the financial statements in the liabilities section of the balance

sheet from the original entry of year-end 1996 through 2006:

1996 - 1997 1998 - 2002 2003 - 2006
Liabilities - Trust Fund: Liabilities - Trust Fund: Liabilities - Trust Fund:
Contributions - Building Contributions - Building Contribution - ISNA in ICC

Contribution - ISMA in ICC  Contribution - ACHC in ICC
Conlribution - ICHC in JCC  Contribution - [CHC in ICC
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Long Term Liabilities — Loans:'™ 2007 2008 2009
ISNA 1,205,767 1,205,767 464,610

ACHC - Interest Free Loan 1,095,000 1,095,600 1,095,000
ICHC - Interest Free Loan 1,434,900 1,434,900 6,562,000
3,735,667 3,735,667 8,121,610

The change to Interest Free Loan, without documentary evidence, is significant
because the Organization has ultimately accepted a liability in the form loans amounting
to over $8.1 million while only maintaining nominal title holding to property in trust.

Therefore, it is our preliminary understanding that the Organization made material
misstatements in its financial statements when it reported that the Organization was
sesponsible for long-term loans relating to a trust property, and as such, the Organization
failed to file accurate information retumns since 2007.

4.2  The nature of programs reported (section C, T3010)

The Organization appears to have failed to accurately report to the CRA the
nature of its programs in section C2 of its T3010 for the entire period under audit.'® The
Organization’s T30 10 Retums consistently identified the following four programs:

o Help to build Islamic Centres and Mosques in Canada;
Help to build Islamic Schools;
Coordinating Islamic summer school and special educational workshaps for
adults;

o Organizing Islamic programmes to create beiter understanding between
different faiths,

The CRA has not been provided with documentation to indicate that the
Organization has underteken activities in support of the programs identified in its T3010

92 The T3010s for the years subsequent to the audit period. including the fatest year of filing for year-end 2012, repon
that such long-term loans have remained, The Organization’s reparted long-term loans, per the Organization's financial
statements:
YE 2009 2010 2011 2002
ISNA 464,610 464,610 464,610 464,610
ACHC®* - interest Free Loan 1,095,000
ICHC® - Interest Free Loan 6,562,000 7.657.000 7657000  7.6357,000
8,121,600  8,0121510 8,121,610 8,121,610
*fn YE 2010, £1,095,000 of the loan amounts to ACHC appears in have been amalgnmated info that of [CHC,
thereby, increasing ICHC's receivable by exactly the same amount. a3 ACHC's was reduced to nil from YE 2009.

' The instructions provided on the T3010 pertaining to section €2 read as follows: “Describe how the chariry carried
oul its charitable purposes during the fiscal period. Give detailed information 5o a reader can clearly understand what
the charity acwally did to fulfill its mandate. Describe the charity's ongaing pragrams and new programs in the
spaces provided balow...” More detail, including example descriptions, as to this scetion is provided in CRA's guide
“Completing the Registered Charity Information Retum™.
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Returns, although it could perhaps be argued that the first two are indircctly
accomplished through its activities as a wagf.'®

Furthermore, it is our opinion that the Organization has failed to report the main
program areas observed during the audit, namely: acting as a wagf by holding the
properties of registered charities in trust; supporting the operations of the Housing Co-
operatives by holding residential properties in trust; the apparent provision of Islamic
funeral services at 2200 South Sheridan Way;'® and its apparent operational oversight of
the Islamic Centre of Toronto (Jami Mosque).'”

As explained in CRA’s publication, Churities Connection, “A return thal contains
unnecessary or incorrect information, or that omits information, can give a false
impression of a charity’s situation. Accuracy is crucial because the CRA uses the
information to determine whether a charity is complying with its obligations under the
Income Tax Act. The information on the return is also used by potential donoers and the

: Gy : . »107
general public to evaluate a charity's effectiveness and efficiency.

The provision of misleading information pertaining to an organization’s activities
on its T3010 causcs harm to the public and to the integrity of the registration system for
charities by deceiving donors or potential donors.'® There is significant harm associated
with a deceptive or misleading statement, regardless of whether the charity’s conduct is
intentional or negligent. A registered charity is required to ensure representations made
by it. and those acting on its behalf, are fair, truthful, accurate, and complete.

i1 is our view that the Organization failed to file T3010 Retums that are correct
and complete, and that it has improperly certified that it has filed correct and complete
retuns. Therefore, the Organization did not meet the requirement of the Act to file a
prescribed Information Return pursuant to subsection 149.1(14) of the Act.

5. Conclusion

On the basis of our audit findings, it is our view that for each of the reasons above
there are sufficient grounds for the revocation of the Organization's charity registration
under subsection 168(1) the Act.

'™ As regards the programming identified in its T3010 Retum, the Organization’s directors explained during the audit
commencement interview that it undertook “no direct activities of [this] namure™, bot was rather “once rernaved.”

'™ Qur understanding in this regard is not confirmed. Responsibility for the funeral services appears to be: divided
between ISHA and the Grganization; the CRA, however, Is unsuse of the Organization's exact rolc.

1% A5 determined by an overview of the minutes for the Organization™s Board of Direciors’ meetings end os discussed
in further detil in our [etier pertaining Lo the operation of the ISNA, Islamic Services of Canada. However, our opinion
in this regard is yet 1o be confirmed.

"9 Charities Cannection. No. 6 - May 201 1. hiyp//wiww.era-are ge.ca/chris-
gvnp/chrts/emmncin/nwsinrs/crncin/eancin06-eng himi

'™ Sce also CRA's Guidance, Fundraising by Registered Charities, for informetion on activilics resulting in harm 10
the public interest in the context of misreprosentations and fundraising. bBtipz/fwenw.cra-arc.gc.ca/chts-
gvnp/chna/pley/cpd/findrsng-eng himi
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The Organization's Options:
a) No response

The Organization may choose not to respond to the issues raised above. In that
case, the Director General of the Charities Directorate may then consider a course of
action that could include the issuance of a Notice of Intention to Revoke the registration
of the Organization in the manner described in subsection 168({) of the Acl.

b) Response

Should the Organization choose to respond, please provide written
representations, and any additional information and documentation, regarding the
findings outlined above that the Organization wishes the CRA to consider within 30 days
from the date of this letter. After considering the representations submitted by the
Organization, the Director General of the Charities Directorate will decide on the
appropriate course of action, which may include one of the following:'®

No compiiance action necessary;

The issuance of an educationa! letter;

Resolving the issues through the implementation of a Compliance Agreement;
Sanctions of financial penallies and/or suspension of the Organization's right
to issue official donation receipts for one year; or

s The Minister giving notice of its intention to revoke the registration of the
Organization by issuing a Notice of Intention to Revoke in the manner
described in subsection 168(1) of the Act.

[f you have any questions or require further information or clarification, please do
not hesitate to contact the undersigned at the number indicated.

Charities Directorate
320 Queen Street
Ottawa ON KIA OL5S

'® Motwithstanding the course of action taken, the CRA may also impose a monctary penalty.
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Altachments

Appendix A: Copies of Organization's Letters Patent of July 1983, the December 1985
letter from the CRA to the Organization, and the [SNA family of
organizations governance diagram appended to [SNA's By-laws

Appendix B: The Advancement of an unstated, non-charitable, collateral purpose

Appendix C: List of properties held title to by the Organization

Appendix D: Lack of intemal controls
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Nowvember 18, 2014

SENT BY FAX |613-941-0186]
ORIGINAL AND ATTACHMENTS SENT BY COURIER

Charities Directorate

Canadi Revenue Agency
Ottawz ON K1 A (LS

ATTENTION: . 5:010r Analysi

Dear Madam:

“PRIVATE & CONFIDENTIAL”

Re: The Canadian Islanue Trust Foundation

Re:  Our File # [ N

Re; Audit of the Canadian Islamic Trust Foundation (CITF)
Re: Your File # 0801985 BN# 1 25104976RR0O00]

A.  INTRODUCTION

We are the solictlors for The Canadian Islamic Trust Foundation (the “Charity”™). We are writing further
to the adimnustrahive Fyrmess letter (*AFL™) from Canada Revenue Agency ("CRA”) dated June 16, 2014
concerning the audit far the period lvom January 1. 2007. ta December 31, 2009, inclusively (the “Audit
Period™}. A copy ol the AFL is attached at Tab A of this submission, The Charity appreciates the
cxtension o November 18th, 2014, granted by you to respond to the AFL. and has confinmed all of the
mformation and representations contained in this cubmission as 1ls owa.

Once you have had an opportunity 10 review this submission, we would suggest that either a telephone
conlerence call or un in-persom mecting he arranged (0 discuss uny addilional questions or concemns that

you ntay still have, if any, about the Charity as a rosult of the audit, the AFL or this submission.

B. BACKGROUND TO AUDIT

We note that the audit of the Charity was conducted by way of o ficld audit which began in 2011, Imually.
the Chanty received a telephone call on 12 October, 2011 from CRA (o advise that an audit would be
conducted. “Fhe Charity received an audit questionnaire dated October 27", 201 | {a copy of which is
attacbed at Tab B) The Charity responded 1o the andil questionnaire on the 28% November 2011, a copy
of which s attached at Tab C and un initial meeating with the auditors was hield on the saine day. Two
vears later. on 4™ October 2013, the auditors et with representateves of the Charity at the CRA
Miasissauga offive. :
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C.  APPROPRIATENESS O COMPLIANCE AGREEMENT

As noted above, the Charity recogmizes that not all of its practices have been in complete compliance with
the Income Tax Acr (Canada). Notwilhstanding this, the Chanty submiis that the hoard of directors acted
in good fuith i responding in a timely manner 1o the concerns of CRA as best it was able to at the time
without the benelit of legul assistance.

Marcover, one of the main arcas of concern identified 10 the AFL is in the process ol being rectified.
Specifically, the Charity has begun transferring title of residential properties il held 1 trust on behall of
the Islamic Co-operative Housing Corporation. the Ansur Co-operative Housing Corporation. and the
[SNA Housing Co-operative back to each co-operative housing corporation. Attached at Tab D are copies
of the applhicable title documentation.

While the Act does not equip the Charities Directorate with specific tools where an individual olficer o
mdividual acting on behall of a Charity contruvenes the Act without the approval of the hoard or members
of u Charity. reference to CRA’s policies can be helptul in determining an appropnate respunse from
CRA. In this regard, CRA"s policy “Guidelines for Applying Sanctions™' states that, “as|s a general rule,
the Directorate intends to stan with educational inethods 1o obtain compliance, and then move
progressively through compliance agreements. sanctions, and the ultimate sanction of revocation. i
necessary.” The policy does state that “in serious cases of non-compliance, we are prepared 10 move
directly 1o a sanction or revocation.” The Guidelines state that examples of such serious non-compliance
are liymited to where:

» lhe organization has a previous record of serious non-compliance. and the current formy of non-
compliance is both senous and ntentional:

» the non-compliance has resulted in a substantial adverse impact on others (benehciaries. donors, or
lunders). particularly where the organization cannot or will not remedy the harm done; and

« the orgamization cammo! or will not bring itself inte comphance,

While there are acknowledged instances of non-compliance with the Act by the Charity dunng the Audit
Period, those areas ol non-compliance were not intentionally carried out by the hoard of directors of the
Charity al the time. but rather by a former direcior and officer of the Charily. In this regard, we note that
the Guidelines specifically reference situations where a Charty has been victimized by un employee or
snawthorized individual, Specifically, the Guidelines state:

“Thiy describes our peneral approach. However. we know thal excepuional circumstances
arse, and we intend ta allow for themn. For example, we would be more likely to use a
compliance agreement than a sanction for a case of serious non-compliance resulting
from the unauthorized actions of a single employee, where the charily is ready to fake
steps to rectily the situation and prevent a recurrence.”(emphasis added)

! CRA. Gudelines T Applying Sanctions. released Apnl [0 2007 pmoditied August |B. 2001 Availuble online at:
A s ot -ate e cadehris-evae/chrisfpbe vinwsnelns et hinit
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The beneficiaries, donors, or lundens of the Charity have not been adversely tupacted in any way by the
areas of sctual non-comphiance by the Charity. In this regard, 1t s submitted that the more appropriale
remedy 18 to have the Charity enter into a compliance agreement with CRA. which the Charity ts willing
1 do and abude by the terms therein.

In thas regard. 1t is evident from a review of the AFL and materials available 1o CRA that a large
proportion of the non-compliance was not approved of by the board of directors of the Charity, but inseud
waus the result of the unauthorized actions of the foriner Secretary General of the Islamic Sociely of North
Americit (ISNA), Dr. Mohammed Ashrafl. who was also the Secretary/Treasurer of the Charity during the
Audit Period. Dr. Ashral later retired froms this position when he was forced to retire from [SNA on the
advice of employment counsel due to non-compliance issucs that had been idemiified within [SNA by an
intermal andit, Although Dr. Ashraf was responsible for the opeeations of [ISNA, and affiliated legal
entities like the Charity. the board of directors of the Charity were and remuin volunteers with full-time
Jobs which would not always permil them to provide their full attention to the manageiment ol the Charity.

In addivon, many ol the volunteer bourd members were Jocated owside of GTA and in other provinees.
For example, a number b harity’s duectors, such as, Dr. [mtiaz Ahniad hved ind Dv. Hag in
B O Bekkasi in Mr. Nabi in [l 2nd were thereiore not available (o take on as
many active responsibililies as they would have liked. This situation put extracrdinury pressure on
volunteers who were located in Toronio and the viciniy. For this reason. the Charity submits that 1 15 not
surprising that cestun sndividuals hke Dr. Ashraf, or Mr. Parvez Nasim wore a number of hats at any
given time.

Although the relattonship between the Chanty and the other legal entitics descussed hercin nray not bave
always been sepregaled i their operations, ax much as could have been. these organizations co-operated.
supporicd. complemented and worked 1ogether for the mutual benefit of the Muslim community in order
10 advance religion in accordunce with the Mushim faith,

The Charity mtends to be in full compliunce with the requiremienis of the Act on a po forward basis und s
willing to wncnd its charitsble purposes if determined necessary by CRA, umend (ts governanee siruciure
with related channes and other arganizations, and amend its (itle-holding arrangement to comye into
cotnphiance with the Act. The Charity has been fully enoperative during the andit and has not atfempted
frustrute the mvestigation by CRA 0 any way.

It CRA does not feel that a compliance agreciment s appropriate in the circutnstances, the Charity submits

in the altermative that an annuliment may alse be appropriate. This powt 1s further made in section L. ja)
helow.

D. SUMMARY OF CRA'S SPECIFIC AREAS OF CONCERNS IN THE AFL

The AFL relates to the audit of the Chanty for the period of January 1. 2007, to December 31, 2009, Asa
result of the audit, the AFL describes ilic following afleged areas of non-compliance with the Aci:

¢ Farlure 1o demonstrate that iv is established for exclusively charitable purposes:
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= [Failure of stated purposes o ineet the requirements for charitable registration:

*  Advancement of an unstated. non-charitable, collateral purpose:;

s [ailure to devote all of its resources to charilable uctivities undertaken in
furtherance of chantable purposes:

»  Failure of acuvities to advance a charitable purpose and satis(y the public benefit requircinent,

«  Fulure to meet fiduciary obligations witl respect 10 the investment of its charitable
resources/Fulure to properly safeguard its charitable resources;

« (hifting 10 non-qualified donees/Tailure 1o devote its resources to charitable
activities carried on by the organization itself by demonstrating the necessary direction and
control.

= [ailure to mamtain proper books and records.

* [ssued a Receipt for o Gift otherwise than in Accordance with the Act and the Regulations
(Regulations 3500 and 3501. and paragraph 168(1)(d) of the Act); and

*  Failed 1o file an mnformation relum as required under the Act or its Regulations.

The AFL concludes that based on the findings from the audit. CRA has sufficient grounds to revoke the
registered charity status of the Charity. In addition, on page 35 of the AFL, CRA suggests that the Chanty
may also be lable for a penalty of $60,918.75 for contravening the receipting requirements ol the Act.

. RESPONSE TOSPECIFIC AREAS OF CONCERNS

| JFailure 1o demonsirate that it is established for exclusively charitable purposes
a) Failure of stated purpose to meet the requirements for charitahle regisiration

Al pages d and 5 of the AFL, the purposes of the Charity us sel oul in its supplementary letters dated August
31. 1988, which formed the basis for which it was registered under the Act. are stated ax {ollows:

(a) 7o Josterand enhance teachings of the religion of Istam in its tree docirines wod
spirit throughout Canada.

() Toset up and operate schools far carrving oaf the ohject i (a) abeve.,

{c) To acquire and hold property witlt a view xolely to support the funding of mosgues
and registered charitable Istamic religious institiutions.

(d)l  Tofodd tidde to prapertics in trust acguired for chartiable purposeys by other registeredd
charitable Istamic organizations in Cancda, if so requested by any such organization
and to do sa withour any reward or gain.

le) Ter acquire funds, donations, and properry through gifts from members of the various

Mustim communities in Canada and to use the same solely for the furtherance of the
ohjeciy here-hefore stated of the rust,
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(f1 To apply oy profits or gams of accretions of the assets of the Corporation i
vecordance with the foregofng objects for the financial asyistonee of needy Musiin
aeross Canada withont profit or gain 1o any individual member or dircctor of the
Corporation, nor any remuneration to any direetor iy Ins capacity ay such.

The AFL then reviewed those purposes and indicated ot pages 5 and 6:

» . .while clearly mignded to be directed at the advancement of religion. we consider
pumese (a) to be broad and vague. failing to identily the manney i which the charttahle
benefit will be achieved. und [acking the degree of certainty and clarity necessary to
restrict the Organization 1o exclusively charitable activities.”

¢l addition, the Orgamzation’s purpose (¢} is considered to be non-charitable. as it fails
tu restrict the provision of its resources to organizations that are qualified donees. as is
reguired by the Act.”

tiven these conclusions, the AFL states an page 6 that CRA's “prelimmary position, Jis] that the
Organization ceases to comply with the requirements of the Act for its continued registration.

The AL applies the requirements sei out in CRA Guidance CG-019 How i) Draft Purposes for
Charnable Regisiration” 10 the charitable purpose of the Charity as set out in the supplementary Jeticrs
patent. It should be noted that the guidance was released by CRA on Juty 25, 2013, The relcuse ol the
guidince vecurred both afier the Audit Period. and after the audir itself. As noted earlier, the Charity was
registered with CRA on November 23, 1998, with an effective date of Aupust 31, 1988, In tlus regard,
applying a guidance document that was not in existence at the time of the audit, or during the Audit
Period 10 chanitable purposes which were spproved more than three decades ago is [undumentally unfare

1he AFL also relied upon Federal Court ol Appeal dectsion in Eartlt Fund v. Canada (M N.R.)." The
AFL at footnote B cites the reasons of the Coun ut paragraph 20 wheremn the Count sated that “|als a
matter of law. the appellant s not entitled to registration as a charity unless all of the appeblant’s corporate
objects and activities are exclusively charitable”. [t should be noted that Eartft Fund was a case in which
the Minister had denied Earth Fund’s application for charitable status based upon the definition of
“charitable foundation” under section 149.1 of the Act. In this case, the Charity has already been
registered for o number of years. The Charity was registered in 1988, and os noted in the AFL. it was
registered only after revising ity original chartable purposcs tn aceardance with a letter from CRA daicd
December 3. 1985 As such, the Charity has relied upon the Minister's earlier decision that it met the
defmition of “chantable organization™. as 1t was designated. and that it was registered on the basis that
“ail the resources of [11] are devoted 1o chantable activitics carried on by the organization itself”. As such.
retroactively deciding that the purpases of the Charity arc no longer charitable is fundamentally unfuir,
and the appropnate recourse of the Minister if applying the Earth Fund decision would be o give notice

Guanwe CG-OMY Hmwe to Drafe Parposes Jor Charisuble Regictration. ooline at, Dipsdi ww wra-are e g Bits
sy nefeboispleyhoedfdetiprpss-vng html
"R DT C SMHG 2002 FUCA 198
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(o the Charity that s registration is annulled solely as a result of a change in law in accordance with
subsection 149.1¢23) of the Act.

However, the Charlty recognizes that it may have embarked upon charitable activities not stricily within
the scope of the charitable purpose mitially provided 10 CRA, notwithstanding that it is the Churity' s
position that the purpose continucs 1o be charttable. As such, in recogpition that the activiies of the
Chanity are somewhaut different from when 1t was mitially registered, the Charity proposes to amend i1s
chariable purposes iy recognition of 1 main title-holding activities on behalf of other qualified donees.

b1 Advancement of Unstared, Non-Charnable. Collateral Purpose

As noted above, it 15 evident that when initially applying for charitable status, the Charity was required to
amemnd the charitable purposes contained in its letters patent dated July §, 1983 with those set out m the
supplementary letiers patent dated August 31. 1988, in arder to obtain registration under the Act.

However, a1 page 8 of the AFL, CRA alleges (hat, ... despite the changes made to i1s meorporating
documerts and the representations inade to the CRA during the applicalion process as 1o the nature of 11s
planned programming, 1l appears that the Qrganization may never have intended 1o pursue the purposes for
which it obtained regrstraion.”

As evidence of this, the AFL alleges on page 8 that:

o “On February 26. 1989, ouly three months after obluning 1ts registration, the Board of Directors
approved and signed the Organization's Constitulion and By-Law No. |, which rdentified the
Orgonization’s governing purposes as those contained in jts original Lewers Patent™; and

o These ongmal wcorporaling purposes were again endorsed by Board of Direclors' when it
approved lhe Organization’s revised By-Laws, duted August 31, 2008"

Firstly, commenting upon the mtent of the Charity with regard to its intended purposcs s entirely
speculative when it 1s clear that the focus of the Charity 1% on acting as a weagf as detailed below. Moreover.
we note that us a matier of corporate law, the only corporate objects for which the Charity can legally
operade are those set out i the etters patent. Furthermore, our oflice conducted a corporate records search
wilh Corporations Canada in order ta locate a copy of the by-laws approved by the Chartly on February 26,
1989 In this regard, the only by-laws available were those initally filed with the original upplication for
letters patent. As such, 1t is not knowit if the by-laws dated February 26, 1989, or the more recent by-laws
of the Charity dated August 31, 2008, ever received Ministerial approval as required by the Ceniader
Corporarions Act. As such, the validity of the February 26, 1989 by-laws is questionable, It is also unclear
when the origmal by-laws were amended to mclude reference to the aims and objects from the origmal
letters patent of the Charity. With no Ministerial approval obtained for by-laws or by-law amendments, it
may have been (hat a reiteration of the purposes mtially set out mn the letters patent were not included in
the new by-laws until much later than 1989, as the 1989 by-laws have been amended over time. As indicated
above, the directors of the Charity are volunteers and it is moere likely than not that the purpose roin the
orgmnal lewers patent were included in the wnvalid by-laws in error due 1o lack of knowledge of the
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supplememary letters patent or a misunderstanding concerning the prominence of the charitable purposes
set ot m the supplementary letters patent over thase set out in the letters patent.

AT pare 6 of the AFL. CRA s1ates that, “A review of the material made available 1o the CRA during the
course of the audit would indicate that the Organrzation 1s engaged in two primary activities: first. the
Organization a¢ls in the capacity of wagf, or Islamic trust. holding title 1o properiies bencficially owned by
registered Canadian Islamic charities; and second, and quuite apart froin the aclivities undertaken in the first
capacity. o operates in support of certain, affilated Islamic housing co-operatives. It is with this second
activity that the CRA has quite substantial concerns.”

Wah respect 1o the Charity acting in the capacity ol a wagf. a hriel history of the Chanty needs to be
vonmidercd. Central to the Islamic fath 15 the concept of wagf, an Arabic term which literally means
“holdmg”. The Charity subiniis that the cstablishment of 2 sweagf has been used by the Mustim community
well before the West developed the concept ol frusts or endowments. This is why, in many Muslim
caunlries, lhere are endowments and trusts which hold the titles of religious institutions like mosvques and
schools for the benefit of the community of farge. In some countrics, such as Egypl. Jordan, and many otha
Muslin countries, there is a Mintstry of 4wgaf (endowments and trusts).

Ax indicated 1n the response 1o the audit questionaire submitted by the Charity on November 28", 2011,
m 1962, the Muslim Students Association of the US and Canada (MSA) was {ormed wilh the idea of
serving the basic needs of Muslims in North America. In Toronto, one of the oldest mosques (kiown as
Jami Moesque) was origmally bought by a group of Mushims. After some time. a conflict developed
hetween the mosque sdmimstrators and a dissident faction, which resulted inthe proposed sale of the
masque, One (acton within the mosgue approached a wealthy individual in the Muslim community to
purchase the mosque. However. given the factional dispute within the mosque the indsvidual was wiry of
purchasing the mosque. As such, he suggested that one faction approach a trust or sunilar charitable entity
in Canada to ensure the mosgue would be registered in the name of the trust, instead of an individual. A1
that time, they approached MSA (o assume this role. Since the headguariers of the MSA was n
[ndianapolis. Indiana. USA, thewr hoard advised that a trust be established in Canada under the Canadian
laws and jurisdiction. In this regard. ISNA. Istanie Services of Canadu was initially incorporated to
assvine this role.

Later on, there was a need within the Muslim community fpr a community place for praycr apart from the
mosque. Again, ISNA, [slanic Serviees of Canada was approached in this regard. At that time. MSA was
changing in Canada ta become the modern Islamic Society of North America (ISNA). Individuals within
the ISNA community decided 1o establish the Charity in order 10 have an entity sunilar 1o ISNA. [slainic
Services of Canada which could hold ather religious properties in trust.

As indicated in the AFL, there arc a number of mosques and schools that the Charily holds title 10 as bare
trustec The intent msnang the founders of the Charily was that, acting in the capacily of a wag. the
Charny would be able to hold these praperties fur the Musliin coinmunity ai large.

In thus regard, 1o the exlent that the Charity has held title for other qualified donees i1 Canada, it should be
recognized that this 1~ a charitable activity in furtherance of chanitable purpose ¢) set out 1 the
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supplementary letters patent, 1e., “To hold title to properties in trust acquired {or charitahle purposes by
uther registered charitable Islamic erganizations in Canada, if so requested by any such organization and
1o do so withowt any reward or gain.” CRA suidance on Guidelines for the Registration of Umbrella
Organtzations and Title Holding Organizations® recogmzes that, “Tille-holding organizitions carry on
varymg degrees of activity. On the Teast "active” end of the scule, entities simply hold title 1o the property
ol another registered charnity, The ntle-holding entity may also provide a more comprehensive range of
serviees such as property management scrvices, or other suppon services. Some applicants may also, in
addition to performing a support {unction. be invelved in securing and developing addintonal properties 10
be used for charnable purposes ™

However, the AFL also alleges at page 9 that, “it is our opinion that the available infonmation evidences
that the Qrgamzation 15 constituted, al feast in part, to further the unstated non-charitable collateral
purpose 1o promote, or facilitate the operations of, specific "affiliated” for-profit housing co-operatives,
and non-qualificd donees under the Act™. In this regard, page 8 of the AFL states thal. “the information
reviewed indicates that the Organization has actively operated, and allowed itself to be governed. n
furtherance of the busmess interests of a number of for-profil housing co-operatives. namely:

. the Islamic Co-operative Housing Corporation (ICHC),
e the Ansar Co-operative Housing Corporation { ACHC ), and
° the ISNA Housing Co-operative (IHC).” {the “Housing Co-operalives™)

These allegationy and those raiscd in Appendix B of the AFL are more particuwdarly detatled in the
fnllowing seclion

c) Fallure 1o devote all of s resources (o charitahle activities undertaken in
furthcrance of charilable purposes

Pages 10 through |2 of the AFL cile the activities of the Housing Co-operates as the activities of the Charity
itself The AFL then applies the case law with respect Lo the advaneement of religion to ndicate that the
activities of the Housing Co-operatives are not charitable at law.

While the Chanity disputes that the activities of the Housing Co-operatives are its own activities, there
daes not appear to be any basis in law that the provision of hoine finagcing compliant with Islamic
sehigious teachings could not be chanitable at law. This appears ta he a novel issue that has not heen ruled
upon in Canada or in other common law junsdictions. As well. this position does nal appear 1o be
consistent with the test for advancement of religion under Canadian coinmon law established w Fuerran
Fewnelenion v. Ceanade Custeny and Revenwe Agencey. In Uu decision, the Federal Court of Appeal
adopied the reasons of Justice lacobucet in relation to the advancement of education m Vanconver
{mmigrant Sociely hy requiring that there be a targeted altenpt Lo promaote religion or 1o take “pesilive
sleps” to sustain and increase religious belief.” Providing a product, financial or otherwise, complian

VCRA, CPS 026 Gudelines Tor the Repistration of Umbwella Organizalions and Tale Hoiding Orpanstations, May |, 2004
Onlime ar hypo/tasos cra-aee. oo cufehas s voe/ehpsiployfopsfo s 02 6-ene himl.
* Faaren Foandatton v, Canada Customs and Revenwe Ageacy, 2004 FCA 181
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with the rehigious beltefs of a religion (v us adherents is no less of a posilive step o sustain the religious
beliefs of the adherent than providing religiously prepared food or other religrous goods and services.

As well, it is unclear that those not of the 1slamic [aith as mterpreted by the Chonily would suppornt interest
{ice financing [or the purchase of a home when their own religion does not require them to abstain from
interest free financimg because atr the enmd of the day it would not likely be any less expensive than
canventional financing. The AFL states on page 12 that. ~In order 1o he charitable at law, the focus within
the advancement of religion maust be the mamienance and observance of a religious doctrnine. It v not
sufficient that religion be advanced merely as an incidental consequence to other purstiis so secular that
others not of that religion would support themn.” While homne financing may be a secular activity, Just like
the slaughter and preparation of food. home financing that is compliant with religious ohservances s not
a sccular achivity.

Morcover, it is questionattle whether those who are not of the Muslim [aith would wish to purchase a home
through the nos-traditional means of Sharia complaint home [inancing, or if the public would recogize
this as o sccular activity. It s also well recogmzed in the cominen law that religion miny he advanced
indircctly. In Re Cherleswaorth, a lrust established to pay the expenses of dinners consumed by a sociely
of clergymen was upheld by the court. saying the main purpose ol such a irust was the advancerment of
religion sofar as the provision of dinners furthered the uselulness of the sovicty through increased
atiendance at meetings.” Moreover, Justice lacobucci m Vancouver Sociery, stressed it is really the purpose
n {urtherance of which an activity 1v carried oul, and not the character of the acuvity itself. which
determines whether or not it is of a eharitable natre. This supports the findings of earlier courts,” und as
a result. although the provision of financimg compliant with religious restrictions may nal directly benefit
those who do oot 1nvest in such programs. the purpose is 1o advance religion by sustaiming the beliet of its
adherents. As stated hy the Suprenw Count of Canada in the Vancauver Seciery case, ™.t iy really the
purpasc in furtherunce of which an achivity 1s carred ot and not the character of the activity itself, that
determines whether 1t is of a charitahle naturc or not.” As such. the provision of Sharia law compliant
finaneing is not semethmg whieh the public would recognize as a secular commercial activity. fike Farming
with respect to the decision in Hufrerian Brethren Church of Wilsen v The Queen, [1979) 1 F.CL 745

Grven the purpoerted commercral and private benefit nature of the Housing Co-operatives, however, the AFL
concludes on page 12 that. *is our finding that the relation between the Housing Cooperatives’ activities and
any advancement of religion is overly remote to evidenee the advancement of religion as defined by the
courts”, These findings are more particularly detailed in Appendix B 1o the AFL. In order to link the
activitses of the Housing Co-operatives to heing those of the Charily, Appendix B at page 7 states that, “we
would note that, while the Qrganization and the Housing Co-operatives are separate fegad entilies, our
analysis of the available infornmation suggests that no clear operutional division exists, that in reality the

"9 6L LT, 908

T See Re Scoweraft. [ 1R9R] 2 Ch. 633, wherein the furtheranue ot seligious and mensal improvement was fouad (0 be the essential
poron of 3 gift. and the lurtherance of Comser valive principies was nnly o subsidiary e, thereby upholding the wafl us besng
charitable ai law. In Re Hood. the English Count of Appeal heid that where the purpose of an action m» in and of itselt ann-
charitable. 11 will be [vund 13 be charirable where it is done 1or the larger purpose of advaneing religinn In thai case. o resduat
estate pifl was given for the Larger purpose of spreading Chrstianity. but the sctiviy was 1o lake steps to slop the disnkmy ot
aleehol, Sucha gitt was delermined o be a goud charnabte gift ar law as iy purpose was miended to be secondary 1o the spreading
of Christtan pinciples,
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Organization has not been governed or pperated at arm's length from the Housing Coaperatives.” Footnote
16 of Appendix B then gocs on to define arm's length as, ~a tax concep! describing a relationship i which
the partics acl independently of euch other. The oppaosite, nol at armt’s lengih. covers parties acting in concen
without separate inlcrests.”

As support for the fact (hat the Charity and Co-operalives are not operaling at arm’s length, CRA state that

e Organization and IHC and bath tdenlify their primary address as 2200 Sauth Sheridan Way,
ISNA identifies the Charity and [HC as alfiliates,
ISNA and the Organization are governed hy the decisions ond actions of ISNA's Majlis Ash-
Shura (advisory council) and its Executive Comrnitlee,

s The Majlis s composed of 21 members, including ex-officio posttions for one board member of
the Charity, and one board member of the Housing Cooperatives:

*  The Charity’s by-laws mclude an ex-officio position for one director of the Housing Co
operatives:

e The "1SNA-Cunada Council” approves the nominees for election 1o the board af the Charity:

As well, the AFL provides exaples of commen directors between the Housing Cooperatives, the Charily.
and ISNA. In tlis regard, Dr. Ashraf™s position as Scecretary General for [SNA, vice-chair or divector (or
the Housimg Cooperatives, and director of the Charity 1s included.

However, this does not appear 1o form a basis for a conclusion that the Charity is operating not al arm’s
length with the Housmg Co-operatives.” Paragraphs 251(2)(b) and (¢) of the Act set vut the statulory wles
for determining when a corporation and another person will be considered 1o be reluted persons for purposes
nf the Act. Specifically, paragraph 251(2)(c) provides that two corporations will be related if:

i) the two corpurations ane controlled by the samwe person or graup of persony;

i1) each ol the corporations s controlied by one person and the person wha contols vne vorporation i relaned
to the persin who contaods the sther corporation;

i) one of 1he corporations is controbled by one person and that person (s related w any member of o relited
group that contis the other corporation:

1v) ane ol the cospaations & controjled by one person and that person s refated 10 each member ot an
untelaled growp that commals ihe other corpuration:

v) uny member uf a related group that conirols vne ol the sorporations 18 relaled o cach member bl an
wnwelwled group that cantrols the other corpuraion: or

vi) each member of an unrelated proup thut comrols vne of the eorporatinns s relaled 1o a keast vine membes
af an unrelsled group that conuols the other carporation

* Sev Canada Revenue Agency, tncome Tax Folm. S1-F5-C1: Reluted persons and dealing ot arm's length, May 1, 2014, Onhine
at bugedswwwicra ane e cafiadtehneinenisATs/s S ] 85-¢ | epe himil
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Control [or the purposes of 251{2)(c) is de jire control, which the gencial test in Buekerfield s Lintited et
al v MR to be effective control, 1.c., whether an individual or individuals holds the majority of the votes
i the election of the board of directors of a comporution. In this regard. the inclusion of a single director
frum the Housing Co-operatives of the hourd of the Charity is not enough to deemn the Charity and the
Housing Co-operatives not at arm’s {ength. While the ISNA-Canada Councit may have approval of the
slate of nominees for the board of directors of the Charily, the 1S NA-Canada Council is mot & related person
to the Housing Co-operatives and the approval, while a consideration., 1s certainly not determinative

Swince the Charity and Housing Co-operatives are nol refated persons lor the purposes of the Act. it is a
question of whether or not they are factually not at arm’s length. CRA Mncome Tax Folio 51 F3-Cl: Relaicd
persons and dealing at arm'’s length states al paragraph 1.38 that, “The following criteria have 2enerally
been used by the courls in deterinining whether parties to a transaction are pol deafing at arm's length :

* whether there 15 i common nund which directs the bargaining lor both parties to a iransactton:
* whether the parties to a transaction act in cuncert without sepurate mierests; and
= whether there iy de fecier conlral”™

In this regard, while the Charity denies that the AFL has established that the Charity and the Housing Co-
operalives are nol acting at arm’s length. the Charity recognizes that it has tn the past acted unintentionally
in errov In concert with the Housing Co-operatives. As noted ahove. this was partly due to a lack of legal
understanding on the part of the board. and on the part of the former Secretary General of ISNA having a
prominent role on the boards of both legal entities. Specifically, the Charity to hold title to approximaiely
40 restdential properties on behalf of the Houstng Co-operatives. The AFL at page 3 of Appendix B states
that, “*it is the opinion of the CRA. that the Organization's participation in such activitiey has placed its resources
al risk: resources that are to be properly dedicated to, and safeguarded lor, the funtherance of the Organization’s
own charitable purposes™. This risk arses (rom the fact that, altheugh the Charity operates as a bare frustec for
these propertics, the Charity may possibly be expased to liability if the residents of the properies default on
their inortzage or other housing liabilities, However, the AFL goes ou o point out that, .. the issue of hiability
i one for which the Organization has apparently dedicated much cffort and resources attemipting to address,
heginning as early as March 2008 with the Board's deciston 1o request ICHC/ACHC 10 “transfer all of it
properties from the CITF name with immediate effect.”™ As such, it would appear that CRA recognizes that the
directors of the Charity have in fact made efforts to protect the charitable property of the Charity by transferring
the residential propenties back to the Housing Co-operatives. The Charity submils that the board is continuing
io take efforts to transfer title from the Charity to the Housing Ca-operatives. but that this has become
complicated due to an ongoing legal action against ISNA by the Housing Co-operatives. The Jegal uction is nuot
reluted to the wwansfer of titles from CITF to the Housing Cooperatives. Atlached to this submission at Tab E
are copies of the minutes where the Chanty argued that ttle should be transferred back to the Housing
Cooperatives. It is the intent of the Chirity to restrict ilself to exclusively charitable activities and 10 rot perm
il resources 10 be used by non-qualified donees like the Housing Cooperatives. However, extricating itself [rom
the mnvesiments in the Housing Cooperatives, Utle holding arrangements. is an ongoing complex and lengthy
process. As recenlly ax September 24, 2014, [SNA communicated with [HC in an allemnpt to redeem its
investments in order to begin the process of having ISNA and ils affiliaies, including the Chanty. extricated oul

" Dl Prineers (Wesiern ) Lid v, The Queen



Page 1201 2)

PRIVATE & CONFIDEN AL’

of its mvesintent and governance relationship with the Housing Cooperatives. Attached is a copy of this
correspondence at Tab F.

Axs well, as noted in sechon C above, the Charity has begun \runsferring title of residential propertics it held in
trust on behalf of the Housing Co-operatives hack to each co-operative housing corporation,

d) Faslure of the buard of directors to meet its fiduciary obligations and ensure that its resources
are used in support of charitable purposes

Page 18 uf the AFL cites investments of $270,850.00 that the Charity has in various organizations. mcluding
one of the Housing Co-operatives. The AFL states that, "No information has been shared with, or obtained
by. the CRA that would indicate how the decixion 1o invest the Organization's [unds, 1ncluding who made
the decision or why™,

As well, the AFL notes that the Offering Statements for shares in the Housing Co-operatives indicated a
high degree of warnings concerning the risks associated with the investment. The AFL states al page 19
that, “the Organtzation entrusted its resources to the Housing Co-operatives with the knowledge that ity
mvestment may not ever be redeemable, and with only the expeciation of yearly dividends. the receipt of
which was not even assured.”

As aresull, the AFL alleges on page 20 that, "In the absence of documentation detailing the Organizauon's
invesiment stritegy. or any evidence that the Organization's investments are being made with a view as o
the risk and return, the Orgamzation's Board of Directors has failed 1o demaonstrate that it has exercised duc
care of the chartable assets entrusted to them. 1t 1s. therefore. the CRA's optnion that the Organization has
hreached its obligation of prudent mvestment, and failed to manage its financial resources 1n a manner
suilable to the furtherance of its charitable purposes.”

With respect to the standard risk warmings of the Offering Statements for the investments in the Housing
Co-operatives, Lthe Charitly submits that these risk warnings are a normal practice on all Praspectus,
Offering Statements, and Offermg Meniorandum und are required by law in Ontario. As well. as noted
ahove, the AFL cites that the Charity did act in concert with the Housing Co-operatives due to some
overlap 11 board members. In this regard, the Charity was in fact able to manage some of the risk
associated with these invesunents by having board representation on each corporation. Ax a result, CRA
cannot on the one hand say that the Charity had too much control over the Housing Cooperatives, hul
then say that it did not have enough control in order to manage the risk associated with these investments.
As well, the Chanty notes that the board of directors restricis the mvestments made by the Charity into
those which would be compliant with Sharia law. As such, the Chanty cannot ordinarily invest tts funds
in nop-Sharia compliant institutions

Furthermorc, the Housing Co-operatives operate on a non-profit basis and gives out “Patronage Dividends™
o the members/sharcholders in the ratio of funds provided to the Housing Co-operatives. Since the Housing
Co-operatives arc Shana comphant, they cannot burrow maoney on interest fromn any financial institutions,
and instead seek funds from the immembers only. As aresull, the Housing Co-operatives have no bank loans,
morigages or inlerest heuring bonds, etc, which would ordinarily but the investments of members at risk as
a debt obligation ahead of the members Almost all net rental income is distributed 10 the members every
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year. The Housing Co-operatives. thercfure, do not make any prolit. As such, they are not opermed as
commercial husiness ax alleged tn the AFL.

The fact 15 that the purpose for these mvestments was to hold funds raised across Canada for the building
of mosques or Ilamic cultural centres until a sufficicnt amouns was available fo construct o mosguc or
ventre for the benefit of the community that raesed the mouey. Rather than simply hold the funds, the Charity
thought 1t prudent 1o 1nvest the {funds in the Housing Ca-operatives until suffictent funds were available for
the construction or purchase of mosques and culery! centres. As such, notwithstanding the risks deniified
1 the Offering Statements. the dirgetors of the Charity have put the chantable property ilo prudent snd
appropriately scoure investmenis.

It should abso he noted that the Niduciary dubies ol directors of corporations are governed by the
tncorperatling siatule of a corpotation and the conmon Jaw. In support of evidencing the hduciary duties
of directors ol registered charities, the AFL quotes newsletiers published by the Charities Direclorate in
the past, logether with summiaries produced by Industry Canada or the Onrario Public Guardian and
Trustee in order to assist regisiered charilies with undesstanding their duties at cominon law. These
newsletters and guidelines do not have the force and effect of law and cenainly and do not eonstitute the
relevant case law of which direciors should be aware.

[n thes regard. the AFL cites the fiduciary duty of directors codified at section 148(1) of the Canddea Not-
fen-profit Carporations Act, ogether with relevini portions of the Frustee Act (Onlario). The fidnciary
duty ol corporate dircctors as stated in the Caneda Not-for-profit Corporations Act. as well as m the
Cunade Business Corporations Act ts not related to the comunon law fiduciary duties of direclots of
charitable comorations. Further. the Charity has not vet continued under the Canetda Noi-for-profit
Corporations Act. tn part, due to the povemance dispute that has resulled in the ahove reterenced coun
order that it may not do so until it holds an election of directors. [n this regard. the codified fiduciary
duties of directors us set out al section 148 of the Conuda Not for-profit Corporations Act 1s not
applicable 1o the directors of the Charity. The Chaiity reimams tndey the Canada Corporations Act. In
this regard, the standard of care for the directors remains the common faw subjective standard of care as
aniculated in Re: Cin Equitable Fire Inswrance Company Limited "

I addition, the fliduciary duty of directors ol a corporation as articulated in the Canadea Net-for-profii
Corporations Acr and mterpreted by the common law in the Supreme Court of Canada decision in BCE
Inc. v. 1976 Dehenturehalders!! that the AFL. makes reference to is not related to the “prudent investment
standard™ under the Tristee Act (Ontario).

Lastly. whether or nut the directors failed W adhere 1o the “prudent vestiment standard™ undes the
Trustee Act (Ontario) iy within the jurisdiction of the couns in Gntario and through the Ontarso Public
Guardian and Trustee through s paress paiviae junisdicuon and not that of CRA as the regulsior under

M Re: Cire Eguituble Frre Iswrance Company Linsted 11935 00 Ch D A
YRBCE e v 19720 Debenmrehicdders. 2000 5CC &Y. [ M08 3 SCR SA0. [2008) 8CI No 37 (5CC)
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the Act.' Al no point is any reference made Lo a section or regulation of the Act upon which these
alleganons are being judged. [t is unclear under what jurisdiction these comments are provided from by
CRA In ths regard, while CRA through the Charities Dircctorale regulates the Act with respeet o the
regisiration of charities for income tax purposes, the Constiturion Act. 1867 states at section 92 that:

“In cach Province the Legislature may exclusively make Laws in relation to Matters coning
within the Classes of Subjects next hereinafter enumerated; (hat 15 10 say, ... The
Establishment. Mamtenance, and Management of Hospitals, Asylums, Chanties, and
Eleemosynary Institutions m and for the Province, other than Marine Hospitals™."*

Further, the jurisdiction of the common law over charitable matters falls to the provinces in Canada. With
regard 10 the Chanty, the Charnty’s head office is located in Ontario and 1s under the jurisdiction of the
Ontanio Public Guardian and Trustee in accordance with the Charities Accounting Act.

That the Charities Dircctorate is 1ot the regulator of charitics in common law provincial matiers,
including fiduciary duty, has been recognized by comments made by the Director General the Canadian
Bar Assaciation charity section. Specifically, the Director General stated shar, “The Constitution makes il
clear that the responsibility for managing the operations of charities alls 0 provinces and territories.”"?

As well, the Director General went on (o say the following with respect 1o the role of CRA:

“The CRA'S role is 10 ensure that only qualified entities are registered under the faceme
Fax Acr and that, once registered, they adhere 1o Lthe obligations associated with tax
exempi status, The preferential tax treatment that charities receive, in particular the
abibily (o tssue lax deductible receiply, is considered by many charitable organizanions 1o
he crucial to their existence.”

"We have attempted (o sirike the most appropriate balance between those two views,
always keeping the constitutional boundary within onr sight. In recent years, we have on
occasion published suggested best practices that we know, from experience, will help
charitics avoid non-comphance with the fncome Tux Act. Our discussions with
counterparts at Lhe provincial level indicate they are supportive of the approach we have
taken. Venturing beyond a narrow interpretation of our legal mandate by offering
assistance that will indirectly help chanties remain compliant with the faw is, in my view,
consistent with our commitment 10 client service, and does not overstep our authority

Y Ser Patheik v. Hindw Sabha |2004] 0.1 No. 1981 citing Wallix omd Others v Solivitor-Generol for New Zealond [ 1903 AC
1734P C i fn Re Baker (1984) 47T O R (2d) 415 and Toronta Aged Mew's und Wennen's Humes v. Loval Troe Bine and Orange
Heme |2003] 0. No. 5381

Y Canstitution Act, 1867 (UK. 30 & 31 VL. c. 3, reprinted 10 RS.C. 1985, App. 1. No. 5. at 92

" CBA Charity Law Sympositin —~ May 23, 2014, The importance of an independent and effective charilies
regulator in Canada, availuble online at hup//www.cra arc.geea/chrts-gvag/chrs//20 1 4-lwsyinpsm-
cnehuml
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After all. failure to follow our recommended best practices, on ils own, would not
have any consequences for a charity under the fncome Tax Act.”'s [emphasis added|

[n light of these statentents, including allegations against the directors of the Charity in relahion to then
liduciary dulics at common liw as a basis for deregistering the Charity. CRA s venturing well beyond
mdirectly helping charitics remain comphant with the faw.

Although the recent Tax Court of Cunada decision i MoKenzie v R, concerned the Excise Tan Act, the
court commiented in concluding its reasons that:

“While nol a factor iy my decismon, T guestion the propriety of a CRA audutor heing loo
closely involved in o taxpayer’s business affairs where it could be seen as taking 2
policing role looking into a suspected criminal activity. [t would trouble me too much. in
these circumslances. 10 say that & dwcctor's record keeping duties move from industry
standards 1o ncarly perfect. As well, it underdines the imprudence of insisting on
sumething (evidence of delivery) where compliance seems dependent on an unrcliable
CRA administrative practive as preached by a particular auditor,™®

I thus regard. in denranding compliance with mafenals that are arpuably outside the jurisdriction of CRA,
or at least venturing beyond the scope of providing axsistance to chanties in complying with hest
prictices, the auditor would secm 1o be laking an a pahcing rele which appears (o be autside (he role of
the Chaniies Direclorate.

) Grifoing to nen-gualified donees/Fulure to devoie its resources ta chantable acuvities carried
on by the arganszation sell by demonstrating the necessary direction and countrol:

Al page 22 of the AFL, CRA sates that the Orgamization disbursed a total of $8 450 10 the ISNA FHuman
Development Institute. a separatcly wcorporated non-profit organizauoen, 37.500 in 2007, and $930 in
20087 and “gilted tonals of $7.065 1o the Brandon [slamic Centre and $5,000 tu the Islamic Centre ol
Yellowknifc, two separately. and Icgally. constituted organizauons™

During the Audit Periad. all of the directors of ISNA Human Development Institute were adso directors of
the Charity. As such, the Charity mainiained (ull direction aud control over ISNA Human Developmen
Institute. Attached at Tah G s a list of the direclors. together with a description of the purpose of ISNA
Human Devetopment Instilute. See alse a copy of ISNA Human Development Institutes corporate ohjects
as setoul m itk letters patent and its general operating hy-law ut Tab H. The Charity maintaincd direction
and contro] over this activity because [SNA Human Development [nstitute was controlled by the Charity.
As well. the by-laws for ISNA Human Development {nstitute restricis the membership of the corporation,
w1 part, (o those wbho are also members of the Charity.

As well, the AFL noles that the Charity also provided chariable resources 1o these entities “in the lorm of
the rent-free use of its properties located at 833 1(th Strect. Brandon. Mamtoba. and 4101} Franklin

1% fhul.
M Kenzie v B OIOL3 CarswellNg 2698, 23 TCC 239 ar 156
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Avenue, Yellowknife, Northwest Terrilories.”™ In this regard, at page 25 of the AFL, 1t 18 noted that " Both
Centres were in effect described to the CRA as internal divisions or operating arms of the Organization,”

The objective of the Charity in doing so was (0 assist the Mustim community in Brandor: and

Y ellowknife. where the Mushim community is very small, and the individuals there could not raise
enough [unds to buy prayer facilities. In this regard, the local Muslim conununity in Brandon and
Yellowknife had asked for help from fellow Muslims in Ontario and elsewhere. The Charity assisted i
rawsing funds for that purpose and were used 1o pay for the purchase of the property, laxes, utilities and
operating expenses by the Charity,

The intention ot Lthe board of the Charity was that the uperation of these mosques be charitable activities
of the Charily, which would have fallen within the charitahle purposes of the Chanity. However, these
mosques, 3s noted. are separately incurperated and have their own board of direclors and governing
documents. As intended activities of the Charity, though, the Charity has attempled 10 exercise dircelian
and control over the operations of these mosques. As an example, the bank account for the non-qualilied
donee in Yellowknife has two or three directors of the Charity as its signing officers. During the Audnt
Period. the signing olficers for Yellowknife were Dr. Mohammad Ashraf, Mohamimad Basha and Nur Al
Saifuddin Butt, all of whom were directors of the Charity. As well. during the Andit Period. Dr
Mohammad Ashral and Pervez Nasim were on the executive committee of The Islantic Centre ol
Ycllowknife, Please see the attached list ol executive cominittee members attached ar Tab L.

Recognizing, however, thal the Charity may have achieved this intent through other means. the Charity i
prepared (o undertake Lo

¢ Have Brandon Islamic Centre and Islamic Centre of Yellowknife dissolve and transfer their assels
to the Charity so that they can become the own activities of the Charity: or

« Brandon Islamic Centre and Islamic Centre of Yellowknife will apply for charitable status in order
to become qualified donees.

2l Fatlure 1o mamtain proper books and recoeds,

a) Properties held in trust

The AFL nates that. "the Organization holds trust to numerous propertics in two capacities: the first as
related o its role us wagf; and the second as related to the provision of operational support to the Housing
Co-uperatives™. Wilh respect Lo ils role as wagf, the AFL notes (hat the Charity provided CRA with, —a
list of fourteen organizations, a blank sample copy of a trust agreement, and a signed copy of its
agreement with Halton Islamic Association.” The AFL concludes that this was not sufficient for the
purposes of the audit. The use by the Minister of paragraph 230(2)(a) of the lncome Tax Act (Canada) was
reeently guestion e the holding of Prescient Foundation v. Minister of Nationed Reveine (2013 FCA
1200. Specifically. the court hetd al paragraph 47 that:

‘Fiap the revovation of a rggistrafion o be reasenahle under this ground. the Minister must (a) clearly
wlentity the information which the registered charity has tailed to keep. and {hi explon why this breach
justifies the revocation ol the charity s registeation, 1t s ot sufficient 1o simply state that the chunly has
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tailed 1o Keep prapes revords, Rather, the Minisier musi clearly set out the partieulars of the alieged
breach ™

In this regard. the Charities Direclorate was provided with the information requested 1o the best of its ahulity.
We suhmit that there 15 o positive onus under Prescient for the chanty to understund its obligations
conceming the books and records requirement under the Act. The Prescient decision alse called o
guestion revovatton on the hasis of madequate books and records. as 1s the case with respect to the Society.,
when “the Minister has Jess drastic adminisirative corrective measures or intermediate sanctions available
1 him. such as formal notices. compliance agreements, or the suspension of a charity’s wx recciving
privileges for ene year under paragraph 188.2{2)a) ol the Act.”

However. the Charity is now providing lurther trust agreements in order 10 evidence that it has maintamed
adequate books and records with regard to the properties it holds in trust. Attached are capies of the trust
agrecments and other agreements with the following registered charines for the holding of their real
property of Tab )

o  Communavle Mustlinane Du Quehee (Mushim Community OF Quebec) BN# 886801 398RRO0OE
e Kanata Musiun Association BN# 859651275RRO00|

¢  The Islomie Centre of Cambridge BN# 119238699RR0001

o Association Culturelle Islamique de L' Estrie BN# 8924 16363RRXI

Ax well, the AFL also notes on page 27 that the Charity did not provide copies of documents relating (o the
properties it holds title 1o an hehalf of the Houvng Cooperatives.

Each house has o separate Trust Agreement drawn by legal counsel at that tume, The reason that the Charty
took Litle 1o these properties was because i the start-up phase of the Housmg Co-operatives, the Housing
Co-operatives had very few members in these provinces and the Housing Co-operatives were noi exira-
provincial iegisicred in those provinces. As memhership and home purchases increased in some provinces,
the Housing Co-operatives were registered there and thus climinated the need to hold the title n trust. |

b} Lack of Supporting Documentation to Account for Balance Sheet Adjustrments with Respect
to the Islamic Centre of Canada (ICC) and Lack of Internal Controls

At page 28 ul thc AFL. CRA states that, “During the cowise of the audil. we have ohserved scveral
questionable balunce sheel adjustments with respect Lo the ICC project, each 1ime mvolving millions of
dollars, undertaken with little or no supparting documentation.” The AFL then concludes on page 33 that,
“The severity of the non-compliance, with respect (v the repeated vecurrences and the materialily of the
amounts mvolved, was defermined to be such that the Minwster may revoke the regisiration of the
Orgamization hecause 1l faled to comply with or contravened sections 23010 231.5.7

The adjustmeuts relaic to the acquisttion of the 2200 South Shenidan Way properly and subsequent

construction and renovations on the property. i.c. the 1CC Project. The allegutions of non-conipliance are
also detmiled in Appendix D 1o the AFL. The position of the Charily in response 1s as follows:
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i} Renovations of 2200 South Shenidan Way property

Both ISNA and ICHC agreed to assign the project management responsibilities w [ G-
Development & Management (SDM) mainly as an asset protection sirategy and 1o avoid any
liability associated with the munagement ol the building. SDM wus also asked to sign all contracts
i its own name and to raise capital by sclling shares at its own cost to pay ali the construction
bills as they become due to avoid interest payments, It was agreed thar ISNA and ICHC will pay
SDM their equal share of contribution as Tunds become available and they will pay a 5% markup
on the total cost excluding cost reluting Lo the high school, in addition to a $20,000 management
fee. Some ICC Project employees were wrunsferred to SDM payroll as per the Management
Agreement,

Sometime in 2007 the ICHC board realized that it did not have approval from its sharehalders 10
invest in ICC property, whereas ICHC did have, so it decided 10 cancel its agreement with ICHC
and ICHC reimbursed ACHC all the funds it has invested/advanced for ICC Project Therefore. all
ACHC s contribution in the Charity's books were transferred 1o ICHC s name.

[here was absolutely no personal benelit 10 any of the directors/officers/advisors of SDM. Takalul
and both Housing Co-operatives, ineluding Dr. Ashraf and Mr. Nasim. Even though Mr. Ashruf,
Mr. Nusnn, Takaful, ICHC and ISNA are each listed as 209% owners/fcommoen shareholder, their
individual investiment 15 320 euch for a to1al Common Share Capital of $100. The entire working
capital of SDM approximating to 33 million was raised by sclling Preferred Shares to ISNA,

ICHC and ACH memnbers. SDM and Takaful were structured the same wayv with same sorl of
nonnal common shares structure just 10 incorporate these companies. All capital was raised
through preferred shares from the membership.

The Charity submits that it is unfair for CRA 10 assume, conclude or allege that $1,661.863 were
recejved by Mr Ashral and Mr. Nasim as dividend income from SDM without reviewing the
books and records of SDM. This dividend amount was disbursed 1o 45+ Preferred Shareholders. m
various stages, who had invested their savings over this period of 5-6 years 1o build the ICC. Each
such shareholders were 1ssued a TS Information Slip detailing their Taxable Dividend amount, No
dividend income was ever given by SDM 1o the five Common Shareholders listed atl page 5 of
Appendix [ in the AFL.

1) Salc of the Queensway Propeny

Page 6 of Appendix D 1o the AFL cites as an example of lack of intemnal controls the sale of the
1272 Queensway. Etobicoke, property that the Charity held title to

The Charnty submits by way of background, thal the ISNA board approved this sale for the sole
purpose of increasing its share of its contribution towards the ICC Project. After this sale but before
the closing date in early 2007, the former Secrclary General, Dr. Ashral, and ICHC and ICC Project
Committee Chaternan, Pervez Nasim Nasim. had falling out with each other bicause Mr, Nasim
refused to agree and support Dr. Ashraf’s campmgn 1o sue the owners of ISNA Travel Service. The
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ICHC borardd was also pressuring Dr. Ashrat, who an the time was also Vice Chainman of ICHC, 1o
pay ISNA’s conumnitied funds [or 50% of the cost. As a result. Dr. Ashral ook o number of acuions
io deny/delay repayment of money owing o ICHC and to undermine and diseredit Mr. Nasim. In
thus context Mr. Ashraf alleged that Mr. Nosim transterred [unds from the Queensway sale proceed
1o the Housing Co-operative without speceific authorization. This transfer was subsequently
approved by 1he Chanty's board in a formal manner in the mnutes atiached hereto at Tah K.

3 Issued a Receipt tor a Gifi otherwise than s Accordance with the Act and the Regulatious
{Regulations 3500 and 1501, and paragraph 168( 1<) of the Act); and

Al page 34 of the AFL. CRA notes that, "Overthe three- year perind under audit, 1he Orgamzation issued o
total receipted amount of $48.735, as part ol what appears to be o Unrd-pany receipting schemce with the
Brandon Islamic Centee”

The Charity has ceased this practice since 2013

4. Failure 10 File an Information Retumn as Required by the Act

Papes 35 through 39 of the AFL allege that the Charity has failed to file T3010 annual returns duning the
Audit Penod because 1t failed “to ensure the accuracy of the information contiuined therein.™

a} Musstatement of the finuncial statements 1elatiorg to a Trust Propeny (the ICC Project). YE
2007 - 2008

Al page 36 of the AFL, CRA states that “the Organization has held, since 1996, nominal title (o the property
as atrusi. and when requested should retum the property 10 ils beneticial owners, Ax such, the Organizanion
hovked such property as Trust Fuads vnder liabilittes seetion of the balance shect from the oniginal entry of
year-end 1996 through 20067, However, af page 36 CRA notes that “since year-end 2007, the Organazation
reported such property as long term debts payable 1o [ISNA, ACHC and ICHC. CRA siates that this s
significant beeause this “change 1o Interest Free Loan, without documentary evidence. i significant becutse
the Orgamization has ultimately accepted a liability in the ferm of loans amounting to over $8.1 midlion
while only mainipining nominal title holding to property in trust”

Ax such. the AFL alleges that the Charity made a matenal imisstatement o its financial statements when n
reporied that il was responathle for the long-1erm loany related to this propeny.

The Charity has provided its submissions reluting to the 1CC Project in this submission at section 2h)iy which 1
adopted heretn,

b) The nature of programs reported (section C. T30

At page 37 of ihe AFL. CRA notes that the Charity indicated the following activities as its activitics duning
the Audit Period on 11s T3 0 information retut ns.

e Help o build Inlumic Centres and Mosques in Canada:
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s Help to build Islamic Schiools,
«  Coordinating Islamic summer school and speeiul edueational workshops for adults:

¢ Organizing Islunic programmes 1o create betler understanding between different
faiths

At page 38, CRA alleges that. “the Organization has futled to report the main program areas observed during
the audit, namely: acting as a wagf by holding the properties of registered charities i trust: supporting the
operations of the Housing Cooperalives by holding residential properties in tmst; the apparent provision of
Islamic funeral services at 2200 South Sheridan Way, and its apparent operational aversight of the Islamic
Centre of Toronto (Janmi Mosgue).”

With respect. alleging that the Charity has not ensured that it filed an accurate T30 10 based upon its vwn
description of its activities in the T3010 s manifestly unfair. As you are no doubt aware, T3010s are
generally prepased with the assistance ol accountants who normally recile the same description of activities
that aregistered charily has filed year over year. As well. it 15 not clear how acting as a wegf, with the inteni
to hold religious and educational propernties in trust, 1s any different than helping 1o build Islamic centres,
mosques and schoals in Canada. By holding these propertics i trust for the benelit of the Muslim
cominunity. the Charity s i effect helping lo estahlish these centres by preserving them and preventing
thern from beng 1aken aver by luctional disputes.

Moreover. the ATL does not allepe that information returins were not filed. anly that information returns
were not accurately completed. Since the information returns were filed in the presenbed forp wath the
prescribed mformation. paragraph 168(1)(c) has no application to the Charity. Where an information
returny has been fled incomplete or where inaccurate information is included on the annual information
return, the proper recourse of CRA is section 188.2 of the Act. which provides for a suspension of
receipling privileges only. By indicating that the deficiencics alleged on the T3010s of the Chariry
constitute a failure to file the informution return, the AFL is imposing additional requirements on the
Charity which are not found in the Acl.

The returns were preparcd with the assistance of @ professional aecountant who reviewed the fmancial
iformation provided by the Charily and completed the T3010 accordingly. The directors of the Charny

telied upon this professional advice and were not aware of the maccurate completion of the T3010.

F. CONCLUSION

Once you have had an opportunity Lo review this subnussion, we would suggest that enher a telephone
conference call or an in-person mecting be arranged o discuss any additional questions or congerns that
you inay stll have, il any, about the Charity as a result of the audit, the AFL or this subnussion.
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In addition, should CRA have any [urther concerns. the Charity would request the opparunity to address
these concerns by further writlen communications.

Enciy.
ce: The Canudian Islamic Trust Foundation




ITR APPENDIX A
The Canadian Istamic Trust Foundation
COMMENTS ON REPRESENTATIONS OF NOVEMBER 18, 2014

Based on the Canada Revenue Agency’s (CRA) audit of The Canadian Islamic Trust Foundation (the
Organization), and after careful consideration of the Organization’s representations dated November
18, 2014, it remains our position that the identified areas of non-compliance with the provisions of the
Income Tax Act (the Act) and/or its Regulations are sufficiently serious to warrant revocaiion of the
Organization’s registration.

The reasons are described in greater detail in this Appendix, which addresses the CRA’s responses to
the Organization’s representations regarding the non-compliance issues identified in the CRA’s
Adminisirative Faimess Letter (AFL.) sent to the Organization on June 16, 2014,

Below please find:

» A summary of the issues raised by the CRA in our AFL dated June 16, 2014;

e A summary of the representations provide by the Organization’s representative, Carters
Protessional Corporation, dated November 18, 2014; and

* The CRA’s conclusions,

L. Ceased to comply with the requirements of the Act for its continued registration

L1 Failure to demonstrate that it is established for exclusively charitable purposes
1.1.1 Failure of stated purposes to meet the requirements for charitable registration

The Organization’s purposes, set out in its Supplementary Letters Patent issued to it under the
provisions of the Canada Corporations Act and dated August 31, 1988, are;

a) To foster and enhance teachings of the religion of Islam in its frue docirines and spirit
throughout Canada.

b) To set up and operate schools for carrving out the object in (a) above,

c) 1o acquire and hold properry with a view solely to support the funding of mosques and
registered charitable Islamic religious institutions,

d) -To hold title to properties in trust acquired for charitable purposes by other registered
charitable Islamic organizations in Canada, if so requested by any such organization and to do
so without any reward or gain.

e) To acquire funds, donations, and property through gifls from members of the various Muslim
communities in Canada and 1o use the same solely for the furtherance of the objects here-before
stated af the trust.

S Ta apply any profits or gains of accretions of the assets of the Corporation in accordance with
the foregoing objects for the financial assistance of needy Muslims across Canada without
profit or gain to any individual member or director of the Corporation, nor any remuneration
to any director in his capacity as such.

Our letter dated June 16, 2014 stated that we considered purposes a) and ¢) to be non-charitable.

A/l



Organization’s representations

As per its representations, the Organization did not contest our particular findings regarding its stated
purposes, but raised the following points:

1) The CRA’s analysis of the Organization’s purposes is premised upon the requirements outlined in
CRA Guidance CG-019, How te Draft Purposes for Charitable Registration. The Organtzation
observed that this document was published on July 23, 2013, well after both the audit period and
the Organization’s registration by the CRA in November 1988. As a result, it is the Organization’s
expressed opinion that the CRA’s application of a “guidance document that was not in existence ar
the time of the audit, or during rhe Audit Period, to charitable purposes which were approved more
than three decades ago is fundamentolly unfair.”

2) In reaching its preliminary conclusion on the purposes, the CRA relied upon the Federal Court of
Appeal decision in Earth Fund v. Canada (M.N.R.), 2003 D.T.C. 5016, 2002 FCA 498 (Earth
Fund) at paragraph 20, which states "[als a matter of law, the appellant is not entitled to
regisiration as a charity unless all of the appellant's corporate objects and activities are exclusively
charitable". The Organization notes that Earth Fund was a case in which the Minister had denied
an application for charitable status based upon the definition of "charitable foundation” as defined
under section 149.1 of the Act. The Organization, however, was designated and granted charitable
registration hy the CRA as a “charitable organization”, and has continued to operate on that basis.

1t is the Organization’s opinion that “refroactively deciding that the purposes of the Charity are no
longer charituble is fundamentally unfair, and the appropriate recourse of the Minister if applying
the Earth Fund decision would be 1o give notice to the Charity that its registration is annulled
solely as a result of a change in low in accordance with subsection 149.1(23) of the Act as noted
later in this submission.”

33} The Organization acknowledged that “if may have embarked upon charitable activities not strictly
within the scope of the charitable purpose initinlly provided to the CRA, notwithstanding that il is
the Charity's position that the purpose continues o he charitable” and, as a result, proposes to
“amend its charitable purposes in recognition of its main title-holding activities on behalf of other
gualified donees.”

CRA’s Conclusion

Although the CRA’s Guidance CG-019, How 1o Drafi Purposes for Charitable Registration, was
released in 2013, the requirements set out therein were in effect before, during, and have been in effect
since the audit period. The Guidance does not articulate a new standard by which the CRA renders a
determination on the acceptability for reasons of charitable registration of an organization’s stated
purposes. Rather, as indicated in the opening paragraph of the Guidance itself, it “replaces policy
statement CPS-004, Applicants with Broad Ohject Clauses, Summary Policy CSP-CO1, Charitable
Purposes, Summary Policy CSP-001, Objects (Charitable), Summary Policy CSP-002, Objects (broad
and vague), and Summary Policy CSP-003, Objects (standard)”, in order to allow for greater ease of
use by the charitable sector.

We correctly relied on the Guidance as a compilation of the relevant legal requirements and suggested
approach for drafting purpose statements. The Guidance offered a practical and accessible means to
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frame the preliminary determinations set out in our AFL. enabling the Organization to develop a
complete understanding the CRA's requirements in this regard.’ As a result. the Guidance represents
the most comprehensive reference document available to assist the Organization in its preparation of a
response to our expressed concems.

Furthermore, in rendering our preliminary determinations on the Organization’s purposes. the CRA
allowed tor some flexibility. In this regard. the CRA acknowledged in its AFL that, although the
Organization’s stated purposes do not contorm in the explicit manner that is recommended in the
CRA’s Guidance mentioned above, we nonetheless considered that purposes (b) and () qualified as
charitable.’ Similarly. although it was found to describe a power clause rather than a charitable
purpose, the CRA considered the Organization’s purpose (¢) lo be “acceptable for reasons of meeting
the delinition of a charitable organization.™

We considered the Orpanization’s assertions pertaining to the CRA’s purported retroactive and
misapplied reliance on the Federal Court of Appeal’s decision in Earth Fund. 1t is clear that the case
addresses the CRA’s refusal to register an organizalion as a “charitable foundation”, rather than the
eligibility of a charity designated as “charitable organization™ to remain registered. However. this
distingtion is immaterial to the guestion at hand: the necessity that all purposes be exclusively
charitable in order to comply with the requirements for registration has universal application. regardiess
of designation.

In Vancouver Suciety of immigrant and Visible Minoricy Women v. Minister of National Revenue. the
Court stated:

While the definition of “charituble " is one major problem with the stundard ins. 149.1¢1).
it is not the only one. Another is its Jocus on “charitable activities ™ rather than purposes.
The difficulty is that the character of an activity is af best ambiguous; for example, writing
a letter ro solicit donations for a dance school might well be considered charitable, but the
very same activity might lose its charitable character if the donations were to go to a group
disseminating hate literature, In other words, it is really the purpose in furtherance of
which an activity is carried out, and not the character of the activity itself. that determines
whether or not il is of a charitable nature. Accordingly. this Court held in Guaranty Trust,
supra. rhat the inguiry must focus not only an the activities of an organizaiion but also on
its purposes.

[...]

The final consideration raised by 5. 148.1 is that of exclusive charitebility. Under subs. (1),
the definition of “charitable foundation” includes the requirement that it "is constituted
and operated exclusively for charitable purposes ™ and “charitable organization” means,
inter alia. an organization “all the resources of which are devored to charitable activities
carried on by the organization itself”. The |[Income Tax Acl|, therefore, clearly requires

' Furthermore. the earlier policy documents referenced above are no longer availahle un the CRA's website.
" Providing. of course, that the activities undertaken in furtherance thereof were found to be charitahle.
' Contingen: on the other “vhjects here-befare Stated of the trust ™ having been determined 10 charitable. which was nol the case.”
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that all of the purposes and activities of the foundation or organization be charitable
[Emphasis added].

Additionally. contrary to the representations made by the Organization, our determination did not
rest solely on the application of the Earth Fund decision.” We would highlight the reference to
the Fancouver Society decision in the opening paragraphs of section 1 of our AFL, where we
explained that the detenmination as to whether an organization qualifies as a charity under the Act
is. 111 essence. a two-part test;

1. the purposes of the organization must be exclusively and legally charitable under common
law, and must define the scope of the activities engaged in by the organization; and
2. all of the organization"s resources must be devoted to these activities.”

In rendering its decision in Vancouver Society the Court cited the Supreme Court of Canada’s 1967
decision in Guaranty Trust Company of Canadea v. Minister of National Revenme.” In Guaranty Trust.
the Court offered its first explicit approval of the classificalion approach to charitable purposes outlined
by Lord Macnaghten in Commissioners for Special Purposes of the Income Tax v. Pemsel, [1891] A.C.
331 (P.C.)." and also found that “the guestion as 1o whether the association way constituted excluxively
for charitable purpase could not be determined solely by reference to the abjects and purpase for
which it was originally incorporated”, but must also take into account an organization’s activities.”

As we explained in the introductory paragraph to section 1.1 of our AFL. “[alithough a charity's
formal purposes moy have been accepted at the time of ity vegisiration, it 1s possible that they may be
determined to no longer qualify as charitable ar law in the conrse of a subsequent audit. In addition, it
is possible that the activities and focus of an organization may have changed siince its initial
registration [emphasis added]. Swch changes may adversely affect the organization’s present duy
eligibiliny for coniinued registration.”

In regard to the application of this two-part test. it is noted that at the time of its application. the
Organization described its primary purpose as the advancement of religion, as furthered through such
activities as the provision of religious services 1o Muslims in Canada, including: making arrangements
for pravers. marriages, and (uneral services: the operation of a “full-time summer school for educating
Muslim children about Islam™; and the provision of “seminars. workshops and conferences [or the
Islamic edll.llcatinn of Muslims - both men and women. youth camps for the education of teenage
children ™"

" Vaneanver Socten of fmaigrang amd Uisible AMfinapin: Wemen v, Mbtisior af Nanasat Revenue, [ 1999] 1 S.C R, 10 51 paragraghs 152
aid 1S4, (Vancouyver Secieivy,
* Please note that the case baw examples we provide in our correspondence are not Intended 1o be exhaustive, but rather, illustrative.
" lanconver Soctety, ibil note 4, at paragraph 159, As stated in the decision, the Court’s findings in this regard were reached on the “"bisis
ol Cndiun jurisprodence”,

L ameotever Sueteny, ibid nete 4. w paragraph 132
" As deseribed w our AFL
" Cpspremiv Trist Ca of Canada v Minister of National Revenue., [1967] SOR. 1330 The ratio of the Guaranne Trast decision, one thi
has been ared with approval in a mumber of recent decisions and continues to strongly influence the determination of whether an
organization meets the requirements lor segistration. would have been applied at the tune the CRA issued its Noulication of Registation
on Movernber 25, 198K
" A% found in e document entitled “Statement of Agtivities andfor Prognuns™ submitied by the Organizion. The document references
surie additional wetivines direeted af “hefping the new immigrants und visitors o Canade™ and developing and ensuring respeetlul
rehtidomships with other Liiths,



As noted in our AFL, a review of the material made available to the CRA during the course of the audit
indicated that the Organization was engaged in only two primary activities: first, the Organization was
acting in the capacity ol wagf, or Islamic trust, holding title to properties beneficially owned by
registered Canadian Islamic charities:'' and second, and guite apart from the activities undertaken in
the first capacity. it was {ound to be operating in support of certain. affiliated Eslamic housing co-
operalives.

It is our consideration of this second activity. in addition to our audit findings indicating that the

Organization was gifting its resources to “mosques” or Islamic centres that were non-qualified donees.
- . . . - - 2

that directed our reconsideration of the Organizations stated purposes.'*

Contrary to the Organization’s assertions that we have “reroactively decid|ed] that the purposes of the
Chariry are no longer charitable”, the CRA has rather examined them afresh through the lens of the
audit findings related 1o the Organization’s current activities: and as a result. the CRA has found that
the Organization’s purposes (a) and {¢) did not meet the requircments for charitable registration.

1. therefore. remains the CRA’s position that the Organization has failed 1o demonstrate that it is
constituted for exclusively charitable purposes. Accordingly, the Organization fails to comply with the
requirements of section 149.1(1) the Act for its continued registration. This constitutes grounds for
revocation of the charitable status of the Organization under paragraph 168(1 )(b) of the Act.

1.1.2  The advancement of an unstated. non-charitable. collateral purpose

A review of the audit material indicated that the Organization actively operated. and allowed itself to
be govemed. in furtherance of the business interests of a number of for-profit housing co-operatives.
namely:

e the Islamic Co-operative Housing Corporation (ICHCY),
e the Ansar Co-operative Housing Corporation (ACHC); and
e the ISNA Housing Co-operative (IHC).

" Activities the CRA understunds and has acknowledged are undertihen in turtherane of the Grganization™s pupose (d) and which. as
described in section 1.3 of our AFL. we considered chantable, so long as 1t is holding title to praperts on behall of gualilied donees. We
note thal subsequent documentation submitied by the Urganization during the application process. and i response (o the CRA™S
cagquirics, makes reference to its activities in this regard:

. The Organization’s letier of February 10, 1987, states that it “currentlv holds various properiies which comprise of mosguies
and schoofs __in trust for athee chariable Muslim Communiy Organzations. The object 15 1o have a central hody laoking afrer
amd managing ihe properiies so as fo economise the expenditure and have a focal point for the Muslim Organizations Jrom
where assistance may be argumized. The emphasis of the services pravided by the Foundation has been on providing focilitics
for formaf pravers and principally for providing religious education to children and create caonsciousness among Musitms of
their obligations,”

s The Organization’s letter of May 5. 1987, states that “the stted reason tir acquining and Idding prapern was inserted in
order to fimit such holdings for religions purpoxex only and this was done after consultation with vowr office.”

In describing vur lindings related 1o the wording of the Orgamization’s purpose (a) the AFL explained that the CRA s “cancerns as
sefated to the Orgamization s specific wndertakings [in furtherance of purpose a| are addressed in further detad i sections 112 amd | 27
of the AFL. Although net expressiy stated in our AFL, our concerns regarding the wording of the Organization’s purpose (¢) wege
similarly based on audit findings indicating thal it was operating to the benefit of “mosques™ or [skimic centres that were found w e be
quahlied Janees, including as deseribed in section 1.3 of our AFL.
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Considered in its entirety, it is our opinion that the available information evidences that the
Organizalion is constituted. at least in part, to further the unstated non-charitabie collateral purpose to
promote. or tacilitate the operations o, specific “affiliated’ for-profit housing co-operatives, which are
non-qualified donees under the Act. An organization established with a purpose of operating in order to
conter a benefit upon. or promote the business interests of, such enterprises would be precluded trom
registration as g charity.

Oreanization’s representations

) The Organization stated that the CRA’s commenting upon the intent of the Organization with
regards to its intended purpeses is “entirely speculative when it is clear that the focus of the Charin
is on acting as ¢ waqf™; a role undertaken in furtherance of'its charitable purpose (d)", as set out in
ils Supplementary Lelters Patent.

2} The Organization further stated that the only corporate purposes for which it can legally operate are
those set out in its letters patent. It is not apparent that its bylaws dated February 26. 1989 and
August 31, 2008, which contain the set of alternative purposes for which the CRA raised concerns.
were ever liled with Corporations Canada or received Ministertal approval as required by the
{anada Corporarions Act. The Organization, therefore, questioned the validity of these by-laws
and the stated purposes contained therein.

4l
S

As also pertains (o the existence ol the second purpose statement contained in the 1984 and 2008
bylaws. the Organization reminds the CRA that its directors are volunieers “and i is maore likely
than not that the purpose from the original letters patent were included in the invalid by-taws in
error due to lack of knowledge of the supplementury letters patent of a misunderstanding
cancerning the prominence of the charitable purposes set out in the supplementary feers parent
over thase set out in the letters patent.”

CRA’s Conclusion

As noted in our AFL. a review of the material made available Lo the CRA during the course of the audi
indicated that the Organization was engaged in lwo primary activities: {irst. the Organizalion was
acting in the capacity of way/, or Islamic trust. holding title to properties beneficially owned by
reistered Canadian [slamic charities; and second, and quite apart from the activities undertaken in the
first capacity. it was found to he operating in support of a number of affiliated Islamic housing co-
operatives and non-qualified donees. namely:

v the Islamic Co-operalive Housing Corporation (ICHCO):
® (he Ansar Co-eperative Housing Corporation (ACHC): and
e Lhe ISNA Housing Co-operative (IHC).

The URA. therefore. acknowledged that the Organization’s undertakings as refated 1o its role as wag/

do represent a primary focus.' We further acknowledged that these activilies are considered charitable,
. ' . 3 i . . e ‘g 5

so long as the Organization is only holding title 1o properties on hehalf of qualified donees,'

" Erranenusty referenced s purpose (¢} by the Organization in ils representadions and as purpose (b) in seetion | 30 of our AFL
" W hife its role us wag! 15 well documented - the CRA was able 10 dlentify some 17 properies to which it inlds title 1o on behall ol 16
regiswered charties Gas dovonented 1 Appendis O of our AFL ) — our ATL also noted that its role iy this regard i 4 relatively passive one
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The CRA concurs with the Organization's statement that “the only corporaie purposes for which it can
legally aperare are those set out in its letrers putent [emphasis added]”, However, it is in lact our view
that during the audit period the Organization operated w/ra vires of its stated purposes: that in addition
to acting in the capacity of wagf. the Organization operated. or allowed itsell 1o be operated in the
furtherance of non-charitable purposes. conferring a private benefit on the Housing Co-operatives.

As is discussed above in section 1.1.1. whether or not an organization is constituted for exclusively
chantable purposes is determined based on its stated purposes as contained in its constating documents,
and on the activities in which it engages.'®

The Supreme Court of Canada specifically chose to refer to the purposes pursued by an organizalion
rather than to its legal. incorporating purposes:

But the inquiry cannot siop there. In Guaranty Trust, supra at p. {44, this Court
expressed the view that the question of whether an organization was constituted
exclusively for charitable purposes cannot be determined solely by reference 1o the
objects and purposes for which it was originally established. It is also necessary o
consider the nature of the activiries presenrly carried on by the organization as a
potential indicator of whether it has since adopted other purpases. In other words, as
Lord Denning put it in Institution of Mechanical Engineers v. Cane. [/96/] A.C. 696
(H.L), af p. 723. the real question is, "for what purposes is the Sociefy al present
instituted?”."’

As such. once an arganization undertakes activities in pursuance of non-charitable purposes. it would
appear to make little dilference how the formal purposes are drafted. The courts have directed us to
look bevond an organization’s stated, or incorporating. purposes to determine if it has undertaken
actjvities that reveal a collateral. unstated purpose.

Where an aetivity is, er becomes. a substantial focus of an organization, the activity may be found to
advance a separate or collateral purpose — or form a separate or collateral purpose in and of itself.’

similar o thal ¢f & bare trustee and has been largely static, with the everall number of properties remiining unchanged since at least 2002
A review ol s Board of Director meeting minutes [or the period of the audit indicate that the Organization’s undenakings in turlherance
of this rele fveused largely on issues concerning the sale of the properties and the related local expansion plans.
" Qur position in this regard is diseussed in section 1.1 1 where we find the Organization™s purpose d) to qualify as charitable, and in
section 1.3(b), where we outlined our understanding of the Organization’s role as wag/ and direcily quote URA™s pubhication Gridedones
for the Registration of Umbrelta Organzations and Tidde Holding Orgamzations. which states that
s registered charitics “established to hold title 1o properpe on behalf of other registered charities, while not an Umbrella
Crganizarion per s, may nonetheless be regivtered as an organization esiablished ta assist vther reguvtered charmes” and
s “registration of the Hite-holding entity depends on the tenani entite bemg o registered charity or other gualified donee A ntle
hofdine entity may aot hold propeeiv an behalf of or beneficwally vwaed by non-qualified donees femphasis added |
hitp /lwww era-are ge.ca/chris-gvng/chms/pley/eps/eps-026-¢ng. himi
" ancouver Sociery, ihid note 4. at paragraph 194,
" Vancenver Sociery. ibid note 4, at paragraph 194,
" Vancowver Society, ibid note 4. at paragraph |56, where Mr, Justice lacobueci, speaking lor the majority, cited with approval the
comments of Denning L1, in British Launderers Rescarch Association v. Burough of Hendon Rating tuthority, [1949] | K.H. 462
{C.A) at pp. 467-68, as applied by the Supreme Count of Canada in Guarantv Trust Co. of Canada v. Misister of Nationai Reveaus
[1967] 5.UR. 133
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Contrary to the Organization’s assertions, our determination that it was underraking activities in
[urtherance of a collateral, unstated. non-charitable purpose was not “speculative™. Nor did this
determination rest solely on the basis of the existence of the alternative purpose statement caontained in
the Organization's bylaws clearly dated February 26. 1989 and August 31. 2008." If there had been no
suggestion in the available documentation that the Organization was actively pursuing activities
arguably undertaken in [urtherance of these alternative purposes, then the CRA may well have accepted
the Organization’s representations that its approval of these later bylaws was a simple oversight on the
part of o board of directors composed mainly of volunteers,

However. our lindings were based on a review ol the available documentation, which evidenced a

preponderance of effort. beyond what could be considered ancillary and incidental to any of its stated
v 5 - 20

purposes, dedicated to this secondary, unstated. non-charitable purpose.”

[‘urthermore. as noted in our AFL, the decision to assisi the Housing Co-operatives was a conscious
one. discussed and approved by the Organization’s Board of Directars:

® The basis of its arrangement with ICHC and ACHC is recorded in the minutes ol the
Orpanization’s Board of Directors’ meeting dated November 7. 1992, as follows;

... The Housing Co-op has to buy some houses in Manitoba and Alberta.
There was some difficulty in registering a branch of Housing Co-ap in
Alberta and Manitoba. The CIT [the Organization| afready has an Extra-
Provincial Registration in Alberta. It waould be much simpler to register CIT
in Manitobg rather than registering the Housing Co-op. Under this
arvangement, the CIT will hold the titles of these houses for Housing Co-op
under a “TRUST AGREEMENT™,

The niinutes go on (o state that. “[a]fler some discussion und clarifications the CIT Board
approved the arrangement and the terms aof the Trust Agreement with Housing Co-op on a
maotion by Br. Khalid lqbal and seconded by Br. Anwarul Hague. The Trust Agreement was
signed by Br. Mohamumad Jinnal on behalf of the CIT Board, ™

s [he Organization’s agreement to the arrangement with (HC is recorded in the Board ol
Direetors” meeting minutes of July 4, 2009, as follows:

There s a need m assist the THC in property purchases outside of Ontario
due to the difficulties of incorporating the IHC in each of the provinces of
Canada. Since CITF has an extra provincial registration in atmost all the
provinces, with CITE heip, THC would not have to register in the provinces
ather than Omario. After some discussion, the board decided to approve
that CITF can hold the titles of THC properties in Canada except in Ontarie,

"l this regard, we note thar this aliernative purpose statement is contained in the Orgarization’s versions of its hylaws both of which
were officially stamped. sipned. and dated after the Organization™s regisiration. and which. in the instance of the February 26, 1949
vepsion, were pravided 1o the CRA by the Organization during our audit visit in response to our request for “a copy of the Organizalion
woveraing dociements. eluding s bvlaws, and all amendments thevere”. A PDEF version of the 2008 hylaws was recovered from ampnpst
e electroniv doguments obtatned by the CRA during the audit visit,

" Ax detailed in Appendis B or our AFL, the elfort 1t expended was such that the Organization’s undenakings could not be said (0 be
mergly 2 means o an cnd. butrather. constitiied an end m themselves, forming an independent noo-charitable purpose
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This was approved on o moetion by Muratib Ali and seconded by Mohammad
A Khadim

As further documented in Appendix B or our AFL. the Organization was found to have subsequently
actively implemented the agreements; our research indicating that it has held title on behalf of THC.
ACHC. or ICHC to over 40 residential properties in the provinces of British Columbia. Alberta.
Saskatchewan, Manitoba, and Nova Scotia.”! Its activities in this regard were undertaken without any
apparent compensation, and with only the self-admitted motivation of allowing the Housing Co-
operatives to expand their businesses cutside of Ontario.

Additionally, and as also documented in Appendix B of our AFL, in undertaking these activities. the
Organization opened itself to quite substantial liability and thereby placed its charitable resources al
risk. As documented in its meeting minutes, the issue of its liability is one that was known to the
Organization by at least March 2008, Despite this knowledge. and as discussed in note 13 of Appendix
B of our AFL, it seemingly readily entered into the same title holding arrangement with 1HC in July
2009: some 15 months after its Board of Directors’ meeting minutes [irst record its knowledge of the
liability inherent in its arrangement with [CHC/ACHC and in the midst of ongoing and costly legal
measures Lo address the situation.

In such circumstances. the Organization’s representations as to the questionable legal validity of
bylaws that were never apparently filed with Corporations Canada or that had not received appraval by
the Minister of Industry as required by the Canada Corporations Act is, in our opinion, immaterial to
the issue at hand.

It consequently remains our view that, considered in its entirety, the available information evidences
that the Organization is constituted. at least in part. to further the unstated non-charitable collateral
purpose to promote, or facilitate the operations of, specific “affiliated™ Islamic housing co-aperatives
and non-qualified donees under the Act. By operating for the purpose of conferring a benefit upon. or
promoting the interests of, such organizations, the Organization has ceased to comply with the
requirements of section 149.1(1) the Act for its continued registration. This constitutes grounds for
revocation of the charitable status of the Organization under paragraph 168(1)(b) of the Act.™

i.2 Failure to devote all of its resources to charitable activities undertaken in furtherance of
charitable purposes

1.2.1 Failure of activities to advance a charitahle purpose and satisly the public benefit requirement

' As noted in our AFL, the total number of houses held by the Organization under such arrangements is not known. but is based on title
scarches conducted by the CRA. We requested that the Organization provide the CRA with a complete list of praperties it holds in trust
tor the Housing Co-operatives al the audit commencement interview: however, the Organization was unable 1o provide such information
Uhe Organization's direelors explained to the CRA that they were generally anaware of how many properties the Organization holds title
1o, The Organizution’s representations of November 18, 2014, do not offer any clarilication tn this regard. but rather appear to accept the
numbers provided by the CRA,

“ The term “affiliate™ is one used by the Organization, and its parent body the Islamic Society of North America (ISNA), to deseribe the
relationship between and amongst the Organization. ISNA, the Housing Co-operaiives, and the various other associaled organizations

' Further to this, we would also repeat the position expressed inour AFL and as outlined in the CRAs publication UPS-026. Guidetines
for the Registeation of Dmbrella Ovganzanons and Hile Holding Orgonizaiions, namely that the Organization ceased W operate in
compliance with the requirements of the Act pursuant to paragraph 1681 )b} simply by holding title to over 1) residential propertics on
behalf of the Housing Co-operatives, sll non-qualified donees.
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In addition to our findings related to the Organization operating in furtherance of the unstated. non-
charitable purpose of advancing the interests of non-qualified donees, it is our position that the
Organization’s efforts in regards to the Islamic Housing Co-operatives would otherwise be found to be
in contravention of the Act. in as much as it is our opinion that the activities of the Housing Co-
operatives, activities that the Organization has operated in support of. fail to advance a charitable
purpose and Fail 1o satisfy the public benefit requirement. In so doing, the Organization failed to
demonstrate that ils resources are devoled to charitable activities carried out in furtherance of
exclusively charitable purposes.

Orpeanization's representations

I'he Organization disputes that the activities of the Housing Co-operatives are its own. but nonetheless
challenges our finding that the activities of the Housing Co-operatives do not advance religion in the
charitable sense. The Organization’s position rests on the following arguments:

1) There does not appear to any basis at law that the provision of home financing compliant with
Islamic religious teachings could not be charitable. It is a novel issue that has not been ruled
upon in Canada or in other common law jurisdictions.

2) The position taken by the CRA appears to be inconsistent with the test for advancement of
religion under Canadian common law established in Fuaran Foundation v. Canada Customs
and Revenue Agency. Providing a product. financial or otherwise, compliant with the religious
beliels of a religion to its adherents is a positive step to sustain those religious belicfs and is
commensurate with the provision of religiously prepared food or other religious goods and
services.

3} While home financing may be a secular activity, just like the slaughter and preparation of food.
home financing that is compliant with religious observances is not a secular activity, It is
yuestionable whether those not of the Islamic faith would wish to purchase a home through the
non-traditional means or Shari’a compliant home financing, or if the public would recognize
this as a secular activiry.

4) It is recognized in common law that religion can be advanced indirectly. As demonstrated in the
American case Re. Charlesworth,™ a trust established 1o pay the expenses of dinners consumed
by a souciety of clergymen was upheld by the court. saying the main purpose of such a trust was
the advancement of religion insofar as the provision of dinners furthered the usefulness of the
society through increased attendance at meetings.

3) Vuncouver Sociery stressed that it is really the purpose in furtherance of which an activity is
carried out and not the character of the activity itself. which determines whether or not it is ol a
charitable nature. As a result. although the provision of financing compliant with religious
restrictions may not directly benefit those who do not invest in such programs. the purpose is 1o
advance religion by sustaining the belief of its adherents.

TgEn 101 LT 908
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CRA’s Conclusion

[t is not the CRA’s position that the activities undertaken by the Housing Co-operatives are the
Organization’s own, but rather. as described in section 1.1.2 of our AFL and the accompanying
Appendix B. that the Organization operated. and allowed itself 1o be governed. in order to benefit o the
Housing Co-operatives, and in so doing used its resources in furtherance of the non-charitable
activities/purposes of these non-qualified donees.

The CRA agrees that the courts have not addressed the specific question as to whether the provision of
Shari’a compliant home financing would constitute the advancement of religion.

Absent such a ruling, the existing case law must be applied. To this point and as detailed in our AFL.
advancing a religion in the charitable context means promoting, maintaining or increasing its doctrine,
observances, and practices.” To achieve this end, the activities of the organization must manifest,
promote. sustain or increase one or more of the subject religion’s key attributes: namely, (1) faith in a
“higher unseen power” such as God, a Supreme Being or Entity. (2) worship/reverence. and/or (33 its
particular and comprehensive system of doctrines and observances. >

When determining if an organization is advancing religion. the courts look for evidence of a targeted
atternpt to promote an identified religion or to sustain and increase a religious belief, within a

{ O 2
structured program relating to religious advancement.”

Although the purpose an activity furthers determines if it takes on a charitable character, not evervthing
done in the name of religion advances it within charity law, and the fact that someone believes that

. - . - . . - . v a
what they are doing is advancing their religion does not mean that it will he recognized as such.™

In order 1o be considered charitable under the advancement of religion an activity must do more than
have a connection with. or be conducive to. religion. An activity will not advance religion
automatically merely because the undertaking conforms to religious edicts or teachings. Religious
motivation alone will not transform a non-charitable purpose into a charitable one. In the charitable
context. to achieve the required public benefit. methods of advancing religion cannot be so subjective.

* See Keren Kavemerh Le Jisroel Led v, Inkand Revemie Commussioner, [1931] 2 KR 408 (CAY, Fuaran Foundation v.
€ R AL 2004 FCA 8] per Sexton LA, at puras, 7 and 15: and {nited Grand Lodee v, Holborn BC. 11957] | WLR 1080 al
1090 per Donavan 1
U See I re South Place Ethical Societe. Barraler and Others v, ttornev-Coneral and Others, | 1980] 1 WLR 1565 at 1572 pee Dllon )
Segerdal Regina v. Registrar General, Ex parte Segerdal and Another, [1970] 2 QB 697 (CA) at 709 per Winn J.; and dmselem Svadicar
Nartherest v, Amselem, [2004] 2 S.C.R, 551 at paragraph 39 per lacobucei 1,
7 Fueran Foundation, ibid. note 23, per Sexton LA, at paragraphs 14 and 15: *The analysis of lacobucei ). in Farconver Sucien,
although the Court was dealing with the “advancemen of education’, would presumably apply alse w “advancement of religion’.
To my mind, the threshold criterion for an educational acrivity musi be some legirimate. argeted attempt at
educating others, whether theough formal e informad itnstruction, fraining. plans of self-study or otherwise. Stmply
providing an opportunity for people 10 educate themselves. such as by making avatlable materals with witich this
might by accomplished but need not be. 15 not enovgh ..
In ¢ffect. what the Appellant proposes is to simply make available a place where religious thought may be pursued. There
15 na mrgeted attempt 1o promote religion or 10 ke positive steps Lo sustain and increase religious beliet There seems to
be no structured program relating o advancement of religion and the focus in the Appellant’s advertising 15 not just upen
religion but also on persenal enjoyment and guict retreal”
" See Gilmour v. Coats et af, [1999] 1 AN E.R. R48; Hutterian Brethren Clugrch of Wilsan v The Queen, {1979] t F.C 5. atfirmed,
[VO8G] | F.C, 757 (1. C.A L aund House of Holy God v 4 G Canada, 2009 FCA 48,
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understated. indirect or informal that it cannot be determined that lhe organization's religion will be
reasonably furthered as a sufficiently direct result and consequence.”

The promotion of a single or limited number of religious tenets cannot be used as a cover for a purpose
to advance a particular non-charitable goal, An organization would qualify for registration under this
category only il'its activities served primarily to advance religion and were not directed to purposes not
in themselves religious or otherwise charitable. The content of the activity — its objective nature and
character — must be shown to be a reasonable means of advancing the religion™” and must be found to
deliver the required public benefit.

The CRA recognizes that the products or services that the Housing Co-operatives offer have been
coneeptualized in such a manner as o adhere to specific Islamic religious requirements; however, the
question that must he answered is whether the mortgage and investment scheme that underpins the
purposes of the Housing Co-operatives could be considered to advance religion in the charitable sense.
It remains our position that it does not.

As previously noted in our AFL, the three Housing Co-operatives have been established in order 1o
provide its members with interest-free investment opportunities and home financing services.’
Specifically, and as identified in its Annual Reports, ICHC's “Statement of Objectives™ is as follows:

o 1o provide an opportunity to its members, who are commitied not 10 indulge themselves in
riba (inerest), to huy a house for their family without riba, with security and as much
Hexibility as possible, within the waxation and legal framewaork of the country,

= To provide an oppartunity to committed Mustims all over the world:

o To mohilize and pool their savings and invest in the houses of fellow Muslims withowt
the string uttached 1o a particular house:

o To keep an individual 's funds as nuch flexible as possible with the right 10 redeem
hischer investiment with a reasonable notice;

< 1o maintain the security of the investment;

o To share the capital gain or loss and the rental income of the “Co-operative”' in the
Sform of dividends.

U See Naitonal Depusi Priead(y Sociely Frustees v, Skegness UDC. [1939] AC 293 at 322 (11,1, per Lord Denning: In Re Pimon,
[196d] L AN ER K90, where the coun refused o hold charitable # bequest 0 a museumn of the testator's paintings, which may otherwise
he charitnble as educational. as they had po artistie meric and were thus tl\.ilhl.r educational nor of public wtility: Fuaran Foundation v
(R A perSexton LA it paras, 7. 13, 14, 13 House of Holv God v. 4 G. Canadia: Hutterian Brethren Churcly of Wilson v The
Cneen, thid note 28,

" See. Tor example, Aeren Kavemeth (HL) (per Lord MacMillan) thid. note 25
U A guoted inour AFL, the Francud Times LEXICON. “The prohibition of riba [interest] is the cornerstone of Istamie finance Ribu
svmbalises bolt the varsmng of money op morey Vi u predererntined rate on a toan and o social inpestice. Nthoush making a profin iy
aevwed in Isfom, earmng money on money is nol. hecause there s no productive and or trade activity ereating additiomad wealth. Riba
tfsa crvates sovel iniustice becaise lenders regquiring intevest o foans rerrd to profit fram the weak position of borrowers. Thio, becanse
suctid pstive and firness i buginess are the Most impartane pares of muamealat (econonie fransacions), miba iy profithited by Shariah
e Isbamnde fae ™ Souree: httpa//lexicon.ft.com/Term Merm=riba,
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With no stated reference to whether its services/products are riba-tree. IHC s objects are:

a) To help its members in obtaining and maintaining housing facilities for themselves and their
Jamilies.

b) To provide oll community focilities and premises that help improving the residential areas
of its members;

c) To buy. own, sell, improve, manage, consiruct or lease and operate lund and building for
the purpose of providing residential accommodution to its members, who will nccupy
housing units otherwise than as owners,

d) To enter into occupancy agreements wiih its members up such terms as it may deem
advisable (the “Occupancy Apreement”);

¢) To become a member of any association or corporation having objects altogether or in pari
similar to those of the Ca-Operative, or carrying on any business activiry capuble of being
conducted so as to direcily or indirectly benefit the Co-Operative.

It is not apparent from the Housing Co-operatives stated objectives that its principal or even underlying
purpose is to advance religion, or any other charitable purpose. The objectives rather point to the
advancement of a business or economic model designed to appeal to a reportedly growing Muslim
market interested in availing itself of Shari’a compliant products.™

Furthermore, a review of the available informational and promotional material produced by the
Housing Co-operatives — including websites, annual reports, newsletters, PowerPoint presentations,
brochures, and offering statements — ¢learly demonstrates a focus not on the propagation of the Musiim
faith, but on the turtherance ol their business interests and the private benefit offered to their respective
mcmlu:'r:;hips.‘13

“The CRA would note that in delivering its Shari a compliant home financing dnd investment services. the [slamic Housing € o-
wperatives are operaling and competing in what has been termed “|o)ie of the maost rapidy growing segments of the international
fingncial services sector” (*Making Toronte the North American Centre for Islamic Finance: Challenges and Opportunities.” May 2010
Islamic Finance Working Group. Toronto Financial Services Alltance.) A January 30. 2014, paper entitled “The Rise of [slamic Finance
notes that “Cilobal Islamie Financial assets have soqred from less than 3606 bitfion tn 2007 to miore than §1.3 million e 2012, an
expansion rooted in the growing poll of financial assets in Muslim-majorite countries deiven by consumer dentand for products tha
comply with religions cades.. the sector appears puised to enter Western markets and complesont conventronal financing.” The afticle
further notes that the demand “tor new Islamic investments s expected to outstrip supply by 4s much as 100 billion by 20157 and that
wternutional banks, including HSBC. Crédit Agricole. and Standard Chartered. have established Shari"a-compliant banking divisions in
order to capture a portion of this market. (Mohammed Aly Sergie. 30 January 2014, “The Rise of Iskimic Finance.” Council on Forcign
Relations: http://www.cfr.org/economics/rise-islamic-finance/p32305)

Lnder the heading “Marketing” FHC remarks on this market potential in i$s Offering Statement dated Seplember 135, 2010, noting that
‘Islam is the lastes1 growing religion in Canada™, and siating that it regurds “the Community as its market hase™,

Our own, admittedly cursory, search of the internet revealed many organizations offering Shan™a compliant home financing services in
unada.

" For example
s As mentioned above, the stated objective for both ACHC and ICHC is 1o provide an epponunify ta buy a house without the use
of riba for their members, according to their Annual Reports of 2013, The Repons also speak of providing opportunities for
matmaining the security of members” invesimenl. and the sharing of capital gain or loss and renlal income, among ofhiers, as
part of their stuted objectives. The provision of opportunity for bypussing the use of riba in purchasing 3 house appears w be the
only scgment of the Housing Co-operatives activities that references religion or religious requirements. However, such
business practice can hardly be categonzed as an aet of advancing religion. hut more of a business model suited W serve therr
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Regarding the Organization’s representations that the activities undertaken by the Housing Co-
operatives should be considered analogous to the provision of religiously prepared foods, we would
note that, while educating people on the religious requirements pertaining to food consumption or
cnsuring and “certifving” that food is prepared or processed in the appropriate manner can be
considered activities that advance religion.*® the CRA does not consider the production or sale of such
foods to be a charitable activity under the advancement of religion. Similarly, the sale or provision ol
Shari‘a compliant home financing or investment services is not considered 10 be a charitable activity. ™

While the Housing Co-operatives provide the Muslim community the option ol services that may
cunform to [stamic requirements. the provision of home financing products is not an activity that is
charitable: it is an econamic transaction between the financer and the home buver. As such. it remains
our {inding that the relation between the Housing Co-operatives’ activities and any advancement of
celigion is overly remote 1o evidence the advancement of religion as defined by the courts.

Furthermore, as detailed in our AFL, in order to he considered charitable. an activity muost be
undertaken for the benetit of the public, or a suflficient section thereof. The public benefit requirement
prevents a charity from conferring an unacceptable private benefit in the course of pursuing charitable

chiosen markel mehe: especislly, when the respective byluws of the Co-operalives require a minimum of 0% of towal icome 1
be returned o their members in a form of dividend. shile the rest 1s (o be used for operating expenses. As such. according to the
linancial statements in the 2013 Annual Reports, which were provided by the Organization For review covering the period
clussest o the penod under audit, ACHC paid out. or booked as payable, 87% of its revenue of $1,038.04 1(.e, $216,906) and
ICHC 85% ol $1.274.806 (e S1.079.871) as dividend for year-end 201 1.

s A PowerPoint presentation available on the 2007 archived version of ACHC s website and delivered by ACHUACHL
President makes the Tollowing statement: “farerest free hanking and financing means ‘conventional bunking und finanicing
delete the weavd jnrerest', adf the word “profic' . A later slide in the same presentation asks the question ~Whar is the
difference herweon a busmessman and a Musiim Businessman™” and responds ~Fruthful and no deceprions: Honesty anid
tiegriny fxpects Messing and rewards fram the crearor. in addition to, monetary profit: Convetousnesy of social and
ernviramental benefits rather than just monetary benefits™ |emphasis added],
hipfweb archive org/weh/ 200708 190371 5/htp //isnacanada.com/achac. htm

. e Flowsing Co-operatives” websites tout the appeal of the Housing Co-operatives fram an investor’s standpoint and loe the
security oitered o homeowners. ACHC s 2008 archived site list the following four poinis:

1 You will be entitled 10 a dividend on the shares based on end-of the-quarter balance i.e.. Mareh 31 June 30, Seprember 30
und December 3 each year,
2 Ipstend of keeping your savings in a bank. you can buy the Housing Co-eperutive’s shares and earn Halal income.
1. Youcan stan investing on behall of your children now. so they will be in a position 1o buy their houses casily abier they
pet marmied
4 You can suve and nvest Tor vour children’s college/university education and their marmiages,
littps welarchive org/web) 2008081000191 (/http:/ waww ansarhousing.com/investors him
e The April-September 2008 ediion of THU s newsletter states
he sole purpose of the HHC is ta provide members with the eans to purchase frones and viefed dividvneds
fow ipvestors
THC 1 also commireed 1o balancug the peeds of homeowners aud mvestors: the regulattons are designed
1o edse the quadinang conditions for the purchase of hames while sull protecting investment capiied
In addveriising s services 1o potential investors, THC s website nowes that the returm on mvestinent it offers i
exceeds irsditonal bank retums” and that “smee os meeption, THC has continuousty provided higher dividend
1o dts members than announced by ather howsing coeperatives.”
U As wupported by Levites Kogher Foad e v, Levin et al. [1999] 45 OLR. 13d) 147, As explained in our AFL, in the context of haful
{oirds, 11 is the CRA™s understanding that the halal certifier’s role i5 10 assist Muslim consumers to identify the foods that meet |slamic
requirements, including easuring that 8 produeer uses religiously permitted ingredients. modes of preparition. and the proper cquipment
Obseryvant Mustims, therefore. rely on well trusted [slamic organizations to supervise and certify as halal the producrs they consume As
sugly, the provess of superyvision and cerification of balal foods has been considered a charttable acuvity under the advancement ol
religion,
™ Yhere s no evidence in the atdit documentation that the Organization undertook any activities in relation to the Housing Co-operlives
as rebuted 1o ity certitication oF assuranve that the housing scheme met halal standards,
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purposes. It must be demonstrated that an organization’s activities are public rather than private in
character and that its resources will not be used to benelit a restricted or private group or

=3
membership. "

While the CRA recognizes that some private benefit may occur when a charity pursues its charitable
purposes. such private benefit is only acceptable as long as it arises directly through the pursuit ol its
charitable purposes. and remains incidemal 10 the achievement of those purposes. Ordinarily, a private
benefit will be considered incidental where it is:

(1) Necessary — Necessary means legitimately and justifiably resulling trom:
(a)  anaction that directly contributes toward achieving a charitahle purposc: or
(by  arequired step in an action taken only 1o achieve a charitable purpose: or
{c)  arequired consequence or by-product of an action taken only to achieve a charitable
purpose: or
(d)  the operation of a “related business™ as defined in paragraph 149.1(1) ol the Act.”

(ii) Reasonable — Reasonable means:
ta}  related to the need and no more than is necessary to achieve the purposc: and
(b)  fairly and rationally incurred (objectively defensible). and

(iii) Not disproportionate to the public benefit achneved — Not dispraportionate to the public
benefit achieved means the public benefit must be predominant. being larger and more
significant than the private benefit.

As previously outlined. the primary purpose of the Housing Co-operatives is to provide a vehicle
through which members may purchase a house and share in the total income of the Housing Co-
operatives in the form of dividends. Based on the information reviewed. it is apparent that the Housing
('n-operatives are engaging in a commercial enterprise, the benefits of which are narowly focused on
their respective memhers, The activitics conducted by the Housing Co-operatives principalty confer a
private benefit and any wider public benetit arising from a mortgage scheme based on religious
financial principles is 100 remote or incidental to meet the public benefit requirement.

It remains our conclusion that by supporting the operations of the Housing Co-operatives, the
Organization has failed to devote its resources to charitable activities carried out in furtherance of
exclusively charitable purposes. The Organization has, therefore, ccased 1o comply with the section
149.1(1) of the Act for its continued registration. Such a failure is groeunds for revocation pursuant 1o
paragraph 168(1)}b) of the Act.

I'he issue of lability

In Appendix B of our AFL. which detailed our findings related to section 1.1.2, The advancement of an
unstated. non-charitable. collateral purpose, the CRA stated that it is our opinion that the Organization
has placed its own charitable resources al risk by assuming liability for the 40 houses it holds title to on
hehalt of the Housing Co-operatives. Our AFL noted that the issue of liability is one that the

UUSee Cridmoter v, Cres e al. ihid, note 28,
-y = i @ o : . = . ;

149 111) detines 2 “related business™ as tefudig a business thi is unrelated to the purpuses of the chariiy i substantinlly all persons
employved by the charity or association in the carrying on of that business ure nol remunerated for thar employ ment.
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Organization was aware of since at least early 2008 and is one that, at least in the instance of |CHC and
ACHC. the Organization had dedicated much effort and resources attempting to address.

While it did not contest the liability concems accompanying its title holding agreements with the
Housing Co-operatives. the Organization did contend that its documented attempts to transfer title to
the residential properties to the Housing Co-operatives should be construed as an effort to “protect the
charitable property of the |Organization]”.*® The Organization further “submits that the hoard is
continting to lake e¢fforts to transfer title from the [Organization] fo the Housing Co-operatives. but
thet this has ;")]ecume complicated due to an ongoing legal action against ISNA by the Housing Co-
operatives.”

Despite all etforts, including the Organization’s retention of legal counsel, 1o address the issue, the
CRA notes that the Organization still finds itself in a position whereby it holds title t0 numerous
residential properties on behalf of the Housing Co-operatives some eight years after the liability
concern was first discussed during the Organization’s March 29, 2008 Board of Director meetings.

Additionally, as documented in our AFL, the CRA has not determined that the Organization’s previous
elTorts to extract itsell from its relationship with [CHC/ACHC were motivated by a desire to address
any liability concerns, rather than from a “falling-out”™ between the ICHC/ACHC and the Organization
that resulted in the severance of ties in late 2007.

In this regard. we note that. despite its apparent knowledge of the liability inherent in the trust
arrangement, the Organization failed to demonstrate any elfort o “pratect the charitahle properry”™
when it readily entered into its title holding arrangement with IHC on July 4, 2009, some 15 months
after its Board of Directors™ meeting minutes first record its knowledge of the liability inherent in its
arrangement with ICHC/ACHC ™

1.2.2  Failure to meet fiduciary responsibilities with respect to the investment of its charitable
resources/ Failure to properly safeguard its charitable resources

™ As submitted with Tuh E, the Orzanization provided us with copies of minutes 10 its October 11, 2008 Board of Directors meeting, and
1o [SNA Canada's June 28, 2008 Board of Dircetors meeting. which document the Organization’s legal ¢ffors o remove its legal title to
the properties it held on behall of ICHIZACHC. We note that minutes tor ISNA"s meeting record thie next point of business as
discussion on the suus of THC:

Steoe ISNA Canada has recenily incorporated its 3* Housing Conp 1o expand its Huusing projects. Murarih Afi, Secretary of the

INNA Housing Casoperative Lad (THC), and {y recommended by its board. was acceptod to represent this mew Houxing Coop o

the CIT Bowrd effective (mimediadely. Ghadam Nabi Cliaudhary made the moation wiuch was seconded by Mohamed Bekkars

Irwas emprhasized that the Repeesentave af the IHC is mar o replucement for tie Ixlamic Coop. Howsing Corp (1CHC), b o
wad b addition of another member to the Mayglis representing the 3ed Honsing e of ISNA Canada. The position of 1CHC
Representarive on the Maiflis is considerved vacant until the matier between the Housing Coops and ISNA Canadi is resolved fr
was afeo dectded to amend the Bv-Law in order to aecommuodate the mew Housing Coup. as well.
Y As submuted with Tab 13 of its representations, the Organization provided the CRA with copies of Certificates of Title, which indicae
thut the Chrzanization has transferred to IHC title to the six properties it held in Edmonton, Alberta. As identified in our Tuble
secompanying Appendis B ot our AFL. the identified properties correspond to the following municipal addresses:
« 3328 - 25 Avenue
5940 - 10 Avene.
T416-11 Avenue SW
17-RG2R - 173 Avenue SW
606 Tamarak Road NW
o 211 - 57 Street SW,
" As alse deseribed in section 11 2 above
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The Organization’s general ledger indicated that the Organization had total investments of $270.830, a
year-end 2009; and some $189.750 with the Housing Co-operatives. The table below shows a balance
amount for investment for each year-end for the period under audit:

~ Acct. No. Investment Type 2007 2008 2004

Housing Related:

ISNA Housing (IHC) " 73,750 90,750

Takaful™ Re. ITS 19.000 19,000 19,000

Takaful ™ 80,000 80.000  80.000

Housing Related, Total 99,000 172,750 189.750

Other:

S8l 100 100 00

Muneba Nasim Trust 60,800 60,800 60,800

Muslim Health Care Fund 3,400 3.400 3,400

Endowment Fund 6.500 6.500 6.500

CITF T-Aflsar . 10,300 10,300 10,300

Other, Total 81,100 81100 81,100

Total lavestments 180,100 "' 253850 270,850

In the absence of documentation detailing the Organization’s investment strategy, or any evidence that
the Organization’s investments are being made with a view as to the risk and return, the Organization’s
Board of Directors has failed to demonstrate that it has exercised due care of the charitable assets
entrusted to them. In particular regard to its investments related to the Housing Co-operatives. it is the
CRAs opinion that the Organization has breached its obligation of prudent investment. and failed to
manage its financial resources in a manner suitable to the furtherance of its charitable purposes.

Oreanization’s representations

1. With respect to the standard risk warnings of the Offering Statements for the investments 1in the
Housing Co-operatives, the Organization submits that these risk warnings are a normal practice
on all Prospectus, Offering Statements, and Otfering Memorandum and are required by law in
Ontario.

29

The Organization further states that the overlap in directors between the Housing Co-aperatives
and the Organization enabled the Organization to manage some of the risk associated with these

" Please note that 1HC was incorporated i June 2008

* 1t is vur understanding that Takalul Canada’s estublishmen| was jointly sponsored by the Ansar group ol companizs {whase
membership includes ICHC and ACHC ) and ISNA. Tukaful was operated by Mr. Pervez Nasim. with Dr. Ashral as
president. These individuals were Chairperson and Viee Chair respectively of bith ICHC and ACHC, We have been informed that CLTT
investments in Takaful. ICHC, and ACHC were moved from one organization to another by Mr. Nasim. Therefure. 1he Organization’s
mvestments in Takaful were assumed le be an investment in [CHC or ACHC.

" See Footnote 52.

" The YE 2007 financial statements reported the lotal wmyestment of $201.600. however, on its YE 2008 linancial statemets, under
comparative column of the Notes to Financial Statements, the invesiment amount for YT 2007 was revised to show the same $180 160,
which matches than of the GL ameount as seen in the table above.
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investments. The CRA cannot on the one hand say that the Organization had too much control
over the Housing Co-operatives, but then say that it did not have enough control in order to
manage the risk associated with these investments.

The Organization noles it restricts its investments 10 those which would be compliant with
Shari’a law. As such, the Organization cannot ordinarily invest its funds in non-Shari’a
compliant institutions.

The purpose of the investments was 1o hold funds raised across Canada until there were
sufficient resources available for the construction or purchase of mosgues or Islamic cultural
centres. As such. notwithstanding the risks identified in the Offering Statements, the directors of
the Organization have put the charitable property into prudent and appropriately secure
investiments.

The Qrganization states that the documentation cited by the CRA in establishing the fiduciary
ohligations of directors as related to investments does not have the force and effect of law and
does not constitute the relevant case law of which directors should be aware. The standard of

care lor directors remains the commen law subjective standard of care articulated in Re® City

Equitable Fire Insurance Company Limited. [1925] 40 CH D 4.

Whether or not the directors failed to adhere to the ‘prudent investment standard” under the
Trustee Act (Ontario) is within the jurisdiction of the courts in Ontario and through the Ontario
Public Guardian and Trustee through its parens patriae jurisdiction and not that of CRA as the
regulator under the Act. At no point is any reference made to a section or regulation of the Act
upon which these allegations are being judged. Il is unclear under what jurisdiction these
comments are provided from by CRA.

Further. the jurisdiction of the common law over charitable matters falls to the provinces in
Canada. With regard to the Organization, its head office is located in Ontario and is under the
jurisdiction of the Ontario Public Guardian and Trustee in accordance with the Charities
Accounting Act,

[n this regard. in demanding compliance with materials that are arguably outside the jurisdiction
of the CRA, or at least venturing beyond the scope of providing assistance to charitics in
complying with best practices. the auditor would seem to be taking on a policing role that
appears to be outside the role of the Charities Directorate.

CRA’s Conclusion

{'he failure of the directors of a registered churity 10 meet their liduciary responsibilities, including as
related to investments, is o# ifs own. not grounds for revocation and is not characteristically a concern
that the CRA would weigh in on in its role as charities regulator. However., as a responsible regulator,
the CRA does have an obligation to ensure that organizations granted the tax privileges of a registered
charity are operating in a manner that complies with the requirements of registration. In such instances
wherein failure o exercise [iduciary responsibilities results in undue loss of. or unacceptable risk to,
charitable resources. a registered charity will cease to comply with the legislative and common law
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requirements that all of its resources be devoted to charitable activities undertaken in furtherance ol its
charitable purposes, which is grounds for revocation under the Aet.**

Regarding the Organization™s representation that the “Risk Factors™ detailed in the Housing
Cooperatives” Offering Statements are a "normal practice on all Prospectus. Otfering Statements. and
Offering Memorandum and are required by law in Ontario™, the CRA does not disagree. [lowever. we
would additionally note that. as described on the website of the FFinancial Serviees Commission of
Ontario (FSCO), “every Offering Statement is unique and the information contained therein is
dependent on the individuality of the business enterprise [emphasis added|.” FSCO’s website
provides this further information:

The co-aperative sector suhmits Oftering Statements o the Financiul Services
Commission of Ontario (FSCO) for receipting. The Superintendent of Financiul
Services may issue g receipl when satisfied the Offering Stutement meets the Full, True
and Plain disclosure standard,

Ivestor protection is FSCO's primary vole, The Offering Statement received by an
investor must be carefully crafted sa that it is credible, clear, concise und easy 1o read
from the investor's perspective resuiting in a Full. True and Plain presentation that fully
discloses any risks involved ™

As detailed in our AFL. the Offering Statements of the Housing Cooperatives in which the
Organization invested its resources identify risk factors whereby the Organization. as an investar, was
adwvised that:
s there is no current or anticipated market for the shares being issued and purchasers may not
be able to resell their shares:
¢ there is no certainty that the Co-operatives will be able to pay dividends:
there is no assuranee that Co-vperatives will be able to redeem shares; and
» the inherent risk is so high that no one should invest any funds unless they can afford to
lose their entire investment."’

While the Offering Statement is intended to provide prospective investors with the information needed
10 make an informed decision, the Organization failed to demonstrate thal it had considered any ot the

" In comments made ol the May 23, 2014, Canedian Bar Assuciation Charits Law Symposium, the Director General of the Charitics
Dircctorute. acknowledged that the “Constitusion makes it clear that the respangibility for managing (he operations of charities falls o the
proninges and territanies.” [owever, she also observed that the “reslity §s that they fthe prosinces and tecritories| limited therr
involvement in repulating charities” and that the CRA has “hecome the o facta regulator by virtue of the Faderal povernment’s Lisation
power and policy W pravide wx incentives w suppon giving to charities.”
" =Tips for Co-operatives Kelating o (lering Statements”™ http://www.fsco.gov.on.ca/en/coops/Pages/o ering_stmits.aspy
" For example. IHCs Offering Statement, dated September |15, 2010, wautioned potentiad investars in the preambie and under Uw
Iheadimg called ~“Risk Factors.” that:
e “Purchase of shares in such new ventures invotyes @ high depree ol risk, and subsceibers should view this subscription us
speculalive and not invest any Fonds in this atTering unless they can afford 1o fase their ¢nlice investment.
= ‘I here is presently no market for the shares being ssued nor s a market expecled to develop Purchasers may not be ahle to
resell shares.
e  There s no cenainty that the Co-operative will be profilable and able to pay patronage Jividends or regular dividends on
shares uf the Co-nperative,
e | Tthere can be no assurance that the Co-uperative will be ahle to redeem shares when so requested or when membership
LSS,
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described risks when it invested $189.750 of its charitable resources with the Housing Co-operatives, '™
or that it contemplated or implemented any plan or strategy in order to mitigate the risks. Furthermore,
the Organization failed 10 show how it made investment decisions. including: who made the investment
decisions: whal investment or financial criteria decisions were based on; the level of acceptable risk
tolerance: the desired investment time horizon: or whether the investments were in fact being actively
monitored on a regular basis.

The risk the CRA was considering in the context of the Organization’s investments in the Housing Co-
operatives was not one of poor return on investments. but rather the foreseeability of loss of charitable
resources.’” Based on our review of the identified risks. it appears reasonable to conclude that the
Organization invested its charitable resources with the Housing Co-operatives, with the understanding
that it was possible or even probable that its resources would never be recovered and therefore. would
never be used in furtherance of its stated charitable purposes, including for the construction or purchase
ol mosques or Islamic cultural centres, as submitted by the Organization in its representations. The
Organization’s directors in fact advised the CRA at the audit commencement interview that *it
would he impossihle” for IHC to redeem the Organization’s investments, as THC was “just not
hig enough.”

No documentation has been provided to the CRA that would substantiate the Organization’s
representalions that the overlap in directors between the Housing Co-operatives and the Organization
enahled the Organization to manage some of the risk associated with these investments. On the
contrary, as touched on in section 1.2.1 above and in a number of sections of our AFL, it appears thal
the Organization’s relationship with the Housing Cooperatives was structured in such a mammer as to
benelit the Housing Cooperatives even to the potential detriment of the Organization. Given this
situation. and as also posited in our AFL, it does not appear unreasonable to conclude that the
Organization’s investment deeision was motivated by a desire to benefit the Housing Co-operatives.
rather than a return on investmenl.

While we recognize the Organization’s representations that it has restricted its investments to those that
are compliant with Shari'a law, this investment criterion does not absolve the Organization of its
responsibility to protect its charitable resources from undue risk. Furthermore, a review of the records
made available to the CRA provides no indication that alternative Shari’a-compliant investments were
considered as a possibly less risk inherent and appropriate investment alternative to the Housing Co-
operalives.

We do not disagree witl the Organization’s representations that the administration of the 7rustee Act is
rightly the jurisdiction ol the Ontario Public Guardian and Trustee. The Trusiee Act, however,
establishes a statutory standard of prudent behaviour. which supplements the common law. As a
corporation established and operated in Ontario. it is the standard that the Organization is expected to
be aware of and to adhere to. [t was, therefore, the one that the CRA chose to reference in our AFL in

01 g wotal of $270.850 of the Organization’s (otal investments, as detailed in our AFL. We would note that the lack of demonstrated
adherence to any sort of prudent investment rule applies to all of the Orgunization’s investments, The documented risk associated with the
myvestments made in the Housing Co-operatives, however, is of serious concern o the CRA and is being addressed in the contexi of the
1R

AN stated in CRAS poliey stmement, CPS-019. What 15 a Refuted Business” Charities need 1 invest their capital and any funds nul
yequired tor their current operations. Charity kiw dictates thata charity's ussets be managed s0 as to obtain the best return within (e
hounds of proder) investment principles” http://www.cri-arc.ge.ca/chris-gvng/chris/pley/eps/cps-019-2ag.himi
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laying vut our expectations of charities in regards to the prudent imy estment rule and the protection of
charitable resources in furtherance of charitable purposes. ™

As explained in our AL, a charity regisiered under the Act is required 1o be bong fide, meaning that it
musi be established and operated to confer a tangible or objectively measurable benefit upon the
public.”’ Registered charities receive privileged treatment under the Act. In addition 1o the income tax
exemption that is also granted to non-profit organizations. registered charities are further afTorded the
advantage of being able to issue official donation receipts. whereby individual donars are eligible to
receive tax credits for the contabutions they make 1o registered charities,

As a result, the Canadian publie contributes 10 every registered charity by virtue of the loss of tax
revenue resulting from the income tax incentives that encourage charitable giving. The public.
therelore, has a fundamental interest in ensuring that monies raised from the general public are used to
fulfill their intended charitable purposes.

In this context. as a registered charity. the Organization accepted and continues to hold a public trust to
maintain. preserve. develop. and use the resources entrusted to it in furtherance of its charitable
purposes. It is the CRAs opinion that the Organization failed to demnonstrate that it operated in the
puhlic benefit when it readily assumed. including in apparent disregard of the provisions of the relevani
provincial legislation under which it was expected to operate, all associated risks and invested its
charitable resources in the Housing Co-operatives.

The Organization's representations failed to demonstrate how the dedication of $189.750 ol its
charitable resources in investment that the Organization knew it would likely be unable 10 redeem was
undertaken in the best interests of the Organization. to the benelit of the general public and s donors.
and in furtherance of its charitable purposes. It. therefore, remains our position that by placing its
charitable resources at undue risk. the Organization failed to demonsirate that it devoted all of its
resources to charitable activities undertaken in furtherance of its charitable purposes. Such a failure is
grounds tor revocation under paragraph 168(1)(b) of the Act.

1.3  Gifting to non-qualified donees/Failure to devote its resources to charitable activities
carried on by the organization itself by demonstrating the neeessary direction and control

Our review of Organization’s books and records indicate that. over the period of the audit. it gifted a
total of $20.215° 1o non-qualitied donees, as follows:
Gifting to NQD 2007 2008 2009 TOTAL
{a) ISNA Human Development
Institute

7,500 Q50 8.450

" A< opposed fo the similar standard faid out in. for example. the Trustee ot ol Alberia. Newfoundland, Saskatchesan, or Prince Ldward
Ishand.

We da not kelicve thut the standard established by the Truster 40t chullenges or runs counter to the subjectise standird of care lard vut in
Cire Equisable Frre Insurance Company §ssused, which holds it a director “need nor exhiuhin oo the porformance of bis dities o greato
degree of skifl than may reasomably he cxpecied from v person of Iy Anowledye and experwnce ™

"' M. Chesterman. ¢ harities. Trusis unid Social elfure London: Weidenfeld snd Nicolson, 1979, p. 1300 and see genernlly. Gilmeaar v.
Conns etal [ 1949) | Al R, 848,

“ Pivase note, as discussed in section .3 bi ol our AFIL. the nature of the resources gitted (o e Brandon [slamic Centre und the Islamu
Centre of Yellowknile incliades resources other than funds. The wial amount gifted. therefore, is preater than that reflected by this
nuimber,
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(b) Brandon Islamic Centre and 6.146 919 7.065
Islamic Centre of Yellowknife 3.000 5.000
Total 7.500 7,096 35,919 20.515

In the absence of documentary evidence demonstrating direction and control, it was our preliminary
conclusion that the Organization has gifted its resources to non-qualified donees and operated in direct
contravention to section 149.1(1) of the Act that requires that a charitahle organization devote all of its
resources lo charilable activities carried on by the organization itself.

Section 149, 1(2)(¢) of the Act states that the Minister may. in the manner described in section 168,
revoke the registration of a charitable organization where the organization makes a disbursement by
way of a gift, other than a gift made (i) in the course of charitable activities carried on by it, or (ii) to o
donee that is a qualified donee at the time of the gift.

Orpanization’s representations

As pertains to the provision of funds to the ISNA Human Development Institute, the Organization
stated that all of the directors of ISNA Human Development Institute were also directors of the
Organization and that, as such, the Organization maintained full direction and control over [ISNA
Human Development Institute. The Organization further represented that ISNA Human Development
Instituie restricts its membership, in part, to those who are also members of the Organization.

As pertains to both the Brandon Islamic Centre and the Islamic Centre of Yellowknife, the
Organization's representations were as follows:

1. It was the intention of the Organization that these Centres would be operated as the charitable
activities of the Organization. However, as noted in the CRA’s AFL, both organizations
subsequently separately incorporated and have established separate Boards of Directors and
governing documents. The Organization attempted to exercise direction and control over the
operations ol these organizations: for example, two or three of the Organization's directors were
signing officers on the bank account for the Islamic Centre of Yellowknife and both Dr. Ashral
and Mr. Nasim served on its executive commitiee.

Ta

However, recognizing that it “may have achieved this intent through other means . the
Organization states that “it is prepared to undertake to:

o Have Brandon Islamic Cenre and Islamic Cenire of Yellowknife dissolve and transfer
their assels to the |Orgamization] so thar they can become the own activities of the
| Organization]; or

o Brandon Islamic Centre and Islamic Centre of Yellowknife will apply for charitable
stertus in order to become qualified donees.™

CRA’'s Conelusion

As indicated in our AFL, Subsection 149.1¢1) of the Act stipulates that the resources ol a charitable
organization can only be properly applied in two ways: (1) on “charitable activities that are carried on
by the organization itselt™; and (2) on gifts to “qualified donees™ as defined in the Act.
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The courts have directed that to be carried on by the organization itself. activities must be the charity’s
own, meaning they are conducted under the charity's direction and control.™ A charity’s own activities
may be carried out by its directors, volunteers, employees or other staff. or by intermediaries (agents,
contractors, or partners) acting on its behalf.** However, in all instances. the charity must be able o
substantiate that the activities involved are undertaken at its initiative and direction. and are conducted
under its supervision and control. The charity must be the bady that makes decisions and sets
parameters on significant issues related to the activily on an ongoing basis. We refer to the comments
of the Federal Count of Appeal in The Canadian Commitee for the Tel Aviv Foundarion v. Canader:

Pursuant to subsection 149.1(1) of the Act, a charity must devete ail its resources to
charitable activities carried on by the organization iiself, While a charity may carry on
its charitable activities through an agent. the charity must be prepared to satisfy the
Minister that it is at all times both in control of the agent. and in a position to report <
the agent'’s activities...

{a) As pertains to the resources provided to the Human Development Institute

The Organization argues that it maintained direction and control over the funds transferred 1o the Human
Development Institute (the Institute) because the Institute was “controlled™ by the Organization. In suppont of
this assertion, the Organization provided the following documentation:

¢ An undated document entitled “Human Development Institute List of the Directors™,
naming Dr. Imtiaz Ahmad. Mr. Syed M. Afag Moin. and Dr. M. Ashraf, as the Institute’s
directors.

¢ A copy of the Institute’s governing documents. including its By-Laws. of which Article V
states that membership is “open to individuals who are members of ISNA-Canada Council
and/or Canadian [stamic Trust Foundation™: and

® A document deseribed in the Organization’s representations as a “description of the
purpase”™ ol the Institute, but that rather appears to serve as a description or internal
definition of the term “human development™.

Documentation available to the CRA. does not confirm the Organization’s assertion that “all the directors of
ISNA Human Development Institute were also directors of the Charity™. According to the information filed
with the Organization’s T3010s, the following individuals were its directors during the audit period:

2007 2008 2009
Mohammad Khadim X X
Mohaminad Ashraf X X X
Mohammad Bekkari X X X
Gulam N. Chaudhury X X X
Khalid Tarabain X

** The Canadian € “ommittee jor the Tel Aviv Foundation v Canada, (2002) FCA 72; Canadian Magen David Adom for Israel v Canada
(Muoster of National Revenued, (2002) FOA 3230 and Bavit Lepleror v Canadea (Minisier of National Revenwe). (20063 FCA 128,

" As defined in CRA's Guidance CG-002, Canudian Registered Charsties Carryang Out Aetivities Outside Canada, an intermediary is
persan or d non-qualificd donee that is separate (rom the charity. bul thal the charity works with to carry ol its own activities.
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A comparison of this information with the names of the Institute’s directors as provided in the Organization's
representations only identifies one commaon director, namely Dr. Mohammad Ashraf, Given this, it would
uppear improbable that the Organization exercised control and direction of the Institute, a separately
incorporated organization. simply by virtue of a shared director.™

I'he CRA is not certain how Article V of the Institute’s bylaws, which states that its membership. and not its
Board of Directors, is “open to individuals who are members of ISNA-Canada Council and/or [the
Organization]™, can be interpreted or construed as a means whereby the Organization asserted direction and
control of the Institutle’s activities,

T'he Organization has provided no additional documentation 1o establish that it met the statutory requirement
that a charitable organization devote its resources to “charitable activities carried on by the organization itsell”
in relation to the Institute. including details as to the activities lowards which its resources were dedicated.
copies of operating agreements. any recards demonstrating the charity’s internal decision-making mechanisms
as pertains to its relationship with the Institute, and records of any communications, policies or procedures.

(b} As pertains to the resources provided to the Brandon Islamic Centre and the Islamic Centre of Yellowknife

We acknowledge the Organization’s representations regarding its “intent” to operate the Brandon Islamic
Centre and the lslamic Centre of Yellowknife as its own charitable activities. However, the examples provided
in suppori of this assertion pertain only to the Islamie Centre of Yellowknife and do not serve o demonstrate
either of the Centres’ activities as the Qrganization’s own,

In response 10 the specific examples highlighted by the Organization, we note the [ollowing:

¢  Only one ol the three directors identified as the signing officers for the Islamic Centre of
Yellowknife's bank account was a director of the Organization during the audit period.
namely Dr. Ashraf; and

*  Only two of the six members and officers wdentified in the July 14, 2006 document lisling
the Islamie Centre of Yellowknife's Executive Committee members for 2006-2010™ have
been identified as — directors of the Organization during the audit period, namely Dr,
Ashral und Mr. Gulam N. Chaudhury,

Although not referenced in the main body of its letter, the Organization also provided copies of the following
documents in Tab | ol its representations:

* A Tax Arrears Statement dated June 2006 for the Yellowknife property addressed to the
Organization’s attention:

o A letter from the City of Yellowknile dated December 22, 2000, pertaining to the collection
of unpaid vtility bills similarly addressed to the Organization’s attention;

" Phe Organization provided no addibional documentation to substantiste its claim 10 "control” the Institute, including minutes of the
Institute’s Board of Ditectors’ meetings that could indicate what role or level of purticipation the Organization may have had in the
govermances of the Institgle
U A provided i Tab L of the Crganization s representalions,
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e A letter dated August 28, 2000, trom the Organization to thJjj | | | NG
detailing the Orgamzation’s purchase of the property. and requesting lax exempt status for
it;

e The Organization’s Notification of Registration;
e An Offer of Purchase of $143.000. signed April 8. 2000, for the Yellowknife property:

¢  Ap August 10. 2000 letter trom a lepal firm addressed to the Orgamization and confirming
the purchase of the Yellowknife property:

e A July 28. 2000 facsimile ol the Statement of Adjustments setting out the balance due at
closing of the property and naming the Organization as the “Purchaser”™: and

o A lJuly 25, 2000 facsimile of a document entitled “Putchascr’s warranty. representation and
acknowledgement regarding gonds and services tax pavment and remittance™. identilying
the Organization as the “Purchaser” ol the Yellowknife property.

We note that the CRA was aware that the Organization had purchased and retained ownership of the
Yellowknife property. Our understanding in this regard is detailed in our AFL and was the basis of our
concern that. in addition 1o the transfer of funds, the Organization appeared to otherwise be supporting
the operations of the Islamic Centre of Yellowhnife by gifting its resources “in the form of the reni-free
use of jts properiies — located at 834 10" Street, Brandon, Manitoba, and 4100 Franklin Avenue.
Yellowknife, Northwest Territaries — in support of Hie operations of these iwa centres.”

The Organization’s representations failed 10 demonstrate that it fulfilled the role of the principal undertaking
its own charitable activities through the ISNA Human Development Institute. the [slamic Centre of
Yellowknife, and the Brandon Islamic Centre. Consequently, it remains our conclusion that the Orpanization
has gifiled its resources to non-qualified donees and operated in direct contravention 1o subsection 149.1{ 1) of
the Act that requires that a charitable organization devote all of its resources to charitable activities carried on
by the organization itself.

Subparagraph 149.1(2){¢} of the Act states that the Minister may. in the manner described in section
168, revoke the registration ol a charilable organization where the organization makes a disbursement
by way of a gift, other than a gifi made (i) in the course of charitable activities carried on by it, or (i1} o
a donee that is a qualified donee at the time ot the gift.

Proposed Amendment {0 Purposes

Conceding that “it may have embarked upon charituble activities nor stricily within the scope of the
charituble prrpose initially provided to the CRA. nonwithstanding that it is the Charity's position that
the purpose contintes to be charitable”. the Organization proposed that it “amend its charitable
prrposes in recognition of its main title-holding activities on behalf of other gualificd donees.”

flad the Organization resolved the other issues raised in our AFL, we acknowledge that amending its
charttable purposes would have been an acceptable course of action to address the concerns expressed
in section 1.1, However, as substantive concerns remain with respect to the Organization’s activities
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and operations constituting grounds for the revocation of the Organization. any amendment of the
Organization’s purposes is not considered 10 be an adequate resolution.

Retusal of Annulment

In its levter dated November 18. 2014. the Organization proposes that “the appropriate recourse of the
Minister if appiving the Earth Fund decision would be to give notice to the Charity that its regisiration
is annulled solely as a reswlt of a change in law.”

According to subsection 149.1(23) of the Act, “the Minister may, hy registered mail. give notice to a
person that the registration of the person as a registered charity is anmulled and deemed not to have
heen so registered, if the person was so registered by the Minister in error or the persan has, solely as
a rextilt of a change in law, ceased to be a charity.” This means that registration may be annulled for
only the following reasons:

e Registration was granted in error; or
* An organization no longer qualilies as a registered charity because of a change in the
law.

In this regard, and as outlined in section 1.1,1 of this letter, it is our position that the Organization
qualified tor charitable registration at the time of its registration. The decision to register was a
reasonable decision based on the information available to the CRA at the time. As such, we are of the
opinion that the Organization was not registered in error.

We also considered tf annuiment could be granted as a result of a change in law: specifically a change
to the legislation atTecting the charitable nature of the Organization such as a change to the Act, ora
change to the common law. As is also described in section 1.1.1 above. the Organization has not
shown. nor have we been able to identify. any changes to the law which would warrant its annulment.
Acceordingly, we have concluded there was no change in law that would justify the Organization’s
annulment.

In the case of the Organization. it was neither registered in error nor has it ceased 10 be a charity as a
result of a change in law. As such, the Organization’s registration as a registered charity cannot be
annulled.

2 Failed to Comply with or Contravened any of Sections 230 to 231.5 of the Act

Subsection 230(2) of the Act requires that every registered charity keep books and records of’ account at
an address in Canada recorded with the Minister containing information in such form as will enable the
Minister to determine whether there are any grounds for the revocation of its registration. A failure to
maintain proper books and records in accordance with the requirement of the Act is itsell sufficient
reason (o revoke an organization's charitable status.
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2.1 Failure to maintain proper buoks and records
2.1.1  Properties held in trust

As previously noted, the Grganization holds trust 10 numerous properties in two capacities: the first as
related to its role as wagf: and the second as related to the provision of operational support 1o the
Housing Co-operatives. The Organization failed to maintain proper books and records in relation o
both. as tollows:

o s related 1o its role ax wagf: Upon CRA’s reguest for a list of the naumes of all the
organizations with which it had entered into waqf agreements, along with copies of all related
Jocumentation, such as waql deeds/contracts. the Organization provided the CRA with a list of
fourteen organizations, a blank sample copy of a trust apreement. and a signed copy of its
agreement with the Halton Islamic Association. an Ontario based organization that had not been
identified by the Organization on its list.

o s related 1o its aerivities undertaken on behalf of the Housing Co-operatives: The
Organization was unable to provide documentation pertaining to. or an accounting of. the
number of properties it holds title to on behalf of the Housing Co-uperatives,™

'heretore. it was our preliminary finding that the Organization failed to maintain proper books and
records in that it does not have all of the documentation to account for the properties it holds title 10, As
a result, the CRA is unable 1o determine the completeness and accuracy of the (rganization properties
holdings, either as it relates o its activities undertaken as waql, or in refation to the activities
undertaken on behalf of the Housing Co-operatives.

Organization’s Representations

1. Citing the Federal Court of Appeals case. Prescient Foundation v, Minister of Nartonal
Revenue (2003 FCA 1200, the Organization reiterated paragraph 47 of the ruling. where the
Court held that the Minister “must {a} clearly identity the information which the registered chanty
has failed to keep, and (b) explain why this breach justifies the revocation of the charity’s
regisiration,” while asserting that the Orgamzation provided the CRA with the information
requested to the “best ol its ahility.”

1

Again, citing Prescienr Founduation. the Organization submitied that the onus lies with it
concerning the books and records requireinent under the Act. while raising an issue that the sume
case also “called into question | with respect to] revocation on the basis of inadequate bouks and
records... when "the Minister has less drastic administrative correelive measures or intenmediate
sanctions available 1o him...” and listed the ranges of intermediate sanctions. such as formal
notices. compliance agreement, or the suspension of receipting privileges under paragraph
188.2(2a) of the Act.

3. Nonetheless. as pertains lo the propertics it holds in trust in its capacity as wegf. the Organization
provided copics of “further trust agrvements in arder to evidence that it has maintained adegueate

" Please refer to Appeadin C ol the AFLL for details.
T itease reter to Appendin B ool the ATY for details.
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books and recards with regards to the properties it holds in trust.” Tab J of the Orpanization™s
representations contains trust agreements for the Islamic Centre of Cambridge, the Kanata Muslim
Association, the Muslim Community of Quebec. and the Association Culturelle Islamique de
Lestrie.

4, As pertains w the properties it holds in trust on behalf of the Housing Co-operatives, the
Organization stated that “[elach house has a separate Trust Agreement drawn up by legal counsel
ai that tine. The reason that the |Organization| fook title to these properties was because in the
start-up phase of the Housing Co-operatives, the Housing Co-operatives had very few members in
thase provinces and the Housing Co-operatives were not extra-provincial regisiered in those
provinces. As membership and home purchases increased in some provinces, the Housing Co-
operatives were registered there and thus eliminated the need to hold the title in trusi.”

CRA s Conclusion

As reluted 1o its rofe as wagf: As documented in Appendix C of our AFL, the Organization holds ttle
1o 14 properties in its capacity as waql.™ In addition to the copy of trust agreement provided to the
CRA in response to our original request at the time of the audit interview. the Orgamzation has
provided four more agreement for a total of five, Taking into consideration the trust agreements the
CRA was itself otherwise able to obtain from the electronic documents copied from the Organization’s
server. the Organization has failed to provide trust agreements for the following 7 properties:

» Islamic Centre of Toronto (Jami Mosque). 56 Boustead Avenue. Toronto, Ontario

e Islamic Centre of Canada, 2200 South Sheridan Way. Mississauga, Ontario

= Islamic Schools Association of Canada. 1325 Sherway Drive. Mississauga, Ontario

o (Otawa Islamic School. 10 Coral Avenue. Otlawa, Ontario

¢ Islamic Foundation of Toronto, 441 Nugpet Avenue, Scarborough. Untario

» Centre Cultural Islamique de la Mauricie, 3009 Boulevard de Forges. Trois Riviére, Quebec

e Muslim Community of Edmonton and Muslim House, 10721-86" Avenue NW. Edmonton,
Albena.

Ax related ta iy activities undertaken on behalf of the Housing Co-operatives: As detailed in Appendix
B of our AFL., the Organization was unable to provide documentation pertaining to, or an accounting
of. the number of properties it holds title to on behalf of the Housing Co-operatives. The CRA
identified forty-four (44) properties that were located outside of the Provinees of Ontarie and Quebec.
which were held in trust by the Organization during the audit period. The Organization has not
provided us with an accounting of the number of properties it held and was not able to provide a single
agreement relating to these properties.

While the CRA agrees with the Organization’s submission, which states it is the responsibility of the
Orpanization to comply with the books and records requirement under the Act. the fact remains that the
Organization has vet 10 demonstrate that it adequately maintained proper records in both instances of
the Organization’s property holdings—as related to its activities as wagf and to the activities

"y addition o these B, it alsa holds title 10 the propentics out of which the Brandon Islamic Centre and the Islamic Centre of
Yeltowknite vperie | owever, as proviously discussed inour AP these properties are not held in trust, but were rither purehiased by
ihe 4 hrganvealion
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undertaken on behalf of the Housing Co-operalives. As such. we do not accept the Qrganization’s
claim that it maintained adequate books and records relating 1o its properties.

In regard 10 the ranges of “intermediate sanctions,” it should be noted that the aggrepate value off
properties the Organization held or continued to hald in trust came 1o $9.385.821. based on the property
values indicated on the title search documents.” In addition. there was, as illustrated above. a significant
non-compliance issue relating to the proper maintenance of books and records. or lack thereof. on these
propertics — especially those properties held on behalf of the Housing Co-operatives where the
Organization failed to provide a single documentation to account for them - resulting in the CRA being
unable to determine the completeness and accuracy of the property holdings by the Organization.
Furthennore. the Organization failed to demonstrate through baoks and records that they were engaped in
charitable activities in relation to the activities undertaken on behalt of the Housing Co-operatives.

Ciiven the magnitude of the amount involved, that is over $9.3 million. coupled with almost total lack of
books and records on these properties. the Organizations failure to maintain proper books and records was
determined to be significant and material enough that it warrants revocation.

{n addition. the Organization’s complete silence throughout its representations as to the number off
properties it holds in trust outside of Ontario and Quebee vis-a-vis that of the CRAs presented bisting of
holdings and its failure to provide any listing of #s own, or contirmation or counter-argument as to the
number of properties in question. may suggest, rather strongly. that the Orpanization itself may not know
the exact number ol properties it held or continues to hoid. If this is the case. the implication may be that
the Organization may face even greater problems than just the tailure to mainiain hooks and records. The
Orpanization has placed itself at risk as it lacks the uperational infonmation as fundamental as what it
legally owns, and the extent of the liability it has assumied when in dealing with harm or damages as the
lepal owner of real praperties.””

2.1.2  Lack of supporting documentation Lo account for balance sheet adjustments with respect to the
Islamic Centre ot Canada (}CC) Project

['he ICC Project relates to the acquisition of the 22(H) South Sheridan Way propeny, and the
subsequent construction and renovations done on the property. The [CC is a separately incorporated
vrganization. The Qrpanization considers it an atfiliate of 1ISNA. The primary function of the ICC
appuars to be the management of 2200 South Sheridan Way facility. in Mississaupa. Ontario, which
houses a mosque. a high school. and a number of ISNA affiliate organizations. including for-proii
Huousing Co-operatives, and the Organization itself.

Reviewed records indicated that the above propeny was acquired “jointly by [SNA and Islamic Co-
aperative Housing Corporation (ICHC)” in 1996, while the fegal ownership of the property was “taken
in the name of CITF in Trust.™™ The Centificate of Registration for the propeny identifies the

NN of the torty -tour propertics in question, mne of tiem did not have any propens value attached w them. Thus., the 39 3 million was
based on only 1hirg -five propertics, not of 45 in wtal. As such, the towal value of those properties the Organizition held in trast would
certanly be much dugher than $9.3 milion Please cefer to Appendin B, Schedule O109-B Properties ideld o8 Trase tor the Dsting of
pdiadual property and s property vaiue, per tithe scarch,

"' Av indicated in the meeting minutes of the Board of irectors. dated August 20, 2009, pape § ol 1he Appendis B of AFL. this tspe of
rish did ot reman hyvpothetical <ituations only. The minutes reporied that the Urganization was served o tumber ol mapcipal lax notices
frum the City of Calgary and Land [ranster tax from the Provinee o British Columbia for the properties tlit were in defaul,

T Acenrding 1o the Uhlamie Conrre of Citnicdd Ciistructon Cost fivestigation Roporr”
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Organization as the legal owner of the property. Since then, the Organization has held & nominal title 10
the property as a trust.

In the course of the audit period, and in 2004, the Organization made a number of balance sheet
adjustments with respect to the ICC Project in its reported financial statements, each time involving
millions of dollars. undertaken with little or no supporting documentation, as follows:

»  Year-end 2004: The Organization’s [inancial statements reporied an increase of an
approximately $4 million each in the asset and liability sections of the balance sheet relating to
the ICC Praject, from the previous year.

o Year-end 2007: The Organization reported the similar amounts being reduced for the same
accounts that were the subject of an increase in year-end 2004, as its [inancial statements show
a decrease of $3.8 million and $3.5 million for assets and liabilities. respectively.

=  Year-end 2009: The Organization yet again revised the total ICC Project cost and determined it
10 be $9.587.943, of which $2.297.943 was either lacking supporting documentation. or the
nature of such amount being unknown, unspecified, or |.1mf}q:l:1iﬂﬂd."‘1

I'herefore, it was our preliminary view that the Organization failed to maintain proper books and
records 10 substantiate the adjustments made in the books of accounts, and that it made significant and
material adjustments 10 its year-ends 2004, 2007. and 2009 financial statements without any supporting
documentation.

Organization’s Representations

I'he Organization’s representation is silent on this particular issue, where it failed 0 maintain proper
books and records 1o substantiate the adjustments made in the books of accounts.

CRA s Conclusion

The Organization failed to provide any information that would alleviate the non-compliance concerns
with respect to the maintenance of proper books and records relating to the ICC Project. Nor did the
Organization provide any indication as to how it intended 1o correct and resolve the issues relating to
the cost of the 1CC Project in its books.

Therefore, it is our view that the Organization has failed to meet the requirements set out in subsection
230¢2) of the Act. The severity of the non-compliance in terms of the materiality of the amounts
involved, was determined 1o be such that the Minister may revoke the registration of the Organization
because it failed to comply with or contravened sections 230 to 231.5, pursuant to paragraph 168(1)(¢)
of the AcL.

“ While close 0 823 million out of (he ol project cost ol $9,587,943 was identified as lucking documentation or the pare of its
expenditures, the remnining amaunt, that is $7.290.000 (59,587,943 — 2.267.943). is yer 12 be supported by evidentivry documemts, The
Chpunization Tailed 1o provide supporting doswments for s reponted ol eost for 10C Project
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3. Issued a Receipt for a Gift otherwise than in Accordance with the Aet and the Regulations
(Regulations 3500 and 3501, and paragraph 168(1){d) of the Act)

A registered charity is in contravention of the Act and its Regulations when it issues denation receipts
that contain incorrect. incomplete, or deliberately false information. The purpose of the registration
system for charities under the Act is to ensure that only those organizations that are registered may
provide ofticial donation receipts. The integrity of the system is seriously breached when a registered
charity colludes with an unregistered organization for the purpose of providing tax reflief for donations
that are not made to that registered charity. a practice known as a third-party receipting. A registered
charity may nol issue receipts for gifts intended for an unrepistered organization, or allow an
unregistered organization to use its charitable registration number.

The Organization entered into a third-party receipting scheme with the Brandon Islamic Centre, and
issued receipts in the amount of $48.735 over the period under audit.*

[herefore. it was our preliminary view that the Organization issued donation receipts in contravention
to the Act and Regulation 3501, Such a non-compliance practice is significant enough that. for this
reason alone. it constitutes grounds for revocation pursuant 1o paragraph 168(1)(d) of the Act.

Alternatively, the Orpanization may be liable toa pay a penalty of $60.918. which is equal to 125% ol
the cligible amount stated on the receipt, i.¢. $48.735 x 125%, pursuant to subsection 188.1(9) of the
Acl.

Organization’s Representations

The Organization stated that it had “ceased this practice since 2013.7

CRA’s Conclusion

Although the Organization stated that it had ceased the third-party receipting practice “since 2013". the
magnitude of the amounts. or the proportion. invalved vis-a-vis the total amounts the Organization
receipled for those years cannot be overlooked. For the years reviewed under audit, that is, year-ends
2007. 2008. and 2009, the amount for which the Organization improperly receipted under the third-
party receipting scheme accounted for, on average. about 43 percent of the total amount the
Organization receipted throughout the audit period, with one particular year. where that percentage rose
(o 30% in year-end 2008.%

" %16.050 in 2007. $17.950 in 2008, and $14,735 in 2009
" Third-pany receipied amount ¥s. Total Regeipted:

Uhird-pary Total Receipted Mhard-party over fomal
Receipted per T3010 Receipted
(%) (% %0}
Yedr-emd (1) {2) 112y
2007 16,050 39.990 4%
2008 17.950 15830 5%
2000 14,735 38,565 38%
ver-all 48.735 114,385 43%
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Whereas the Organization does not dispute the audit finding that it issued donation receipts in
contravention to the Act and Regulation 3501, when the Organization stated that it ceased the practice
that was identified as non-compliance, it remains our view that such a non-compliance practice is
significant enough that it constitutes grounds for revocation pursuant to paragraph 168(1)(d) of the Act.

4. Failed to file an information return as required under the Act or its Regulations

Pursuant to subsection 149.1(14) of the Act, every registered charity must, within six months from the
end of the charity's taxation year. without notice or demand. file both a Registered Charity Information
Return (T3010) with the applicable schedules. Form T3010 must be completed by a director, trustee or
like oftficial of the charity. By signing the Form T3010. the official cenifies that “the information given
on this form, the basic information sheet and any attachments is, to the best of my knowledge. correct.
complete. and current.™™ The centification block also contains the warning *It is a serious offence
under the fncome Tax Act to provide false or deceptive information.” A charity is not meeting its
requirement to [ile an information return if it fails to ensure the accuracy of the information contained
therein,

4.1 Misstatement of the financial statements relating to a Trust Property (the ICC Project),
Year-ends 2007 - 2009

In addition to the issues discussed in section 2.1.2 regarding the lack of supporting documentation with
respect 1o the reported costs of ICC Project, the re-characterization of the trust property (1CC Project )
to long-term loans also raised signilicant concerns as the Organization failed to demonstrate how such
property was converted to long-term loans.

Our audit revealed that the Organization has held a nominal title to the 2200 South Sheridan Way
property as a trust since 1996, thereby. when requested. the Organization is obligated 1o return the
property o its beneficial owners. that is, ICHC and ISNA. As such, the Organization booked such
property as Trust Funds under the liabilities section of its balance sheet since the original entry, that is,
vear-ends 1996 through 2006."7

However. the Organization re-characterized such property as long-term debts payabie to ISNA, ACHC
and ICHC. and reported as such since year-end 2007. as follows:

™ Uider Section E Certification. of T3010

" The classification ol the trust property as reported on the linancial statements m the habilities section of the balance sheet from the
arjginel entry of vear=end 1996 through 2006;

1996 - 1997 1998 - 2002 2003 - 2000
Linbilities - Trust Fund: Liabilities - Trust Fund: Linbilities - Trust Fund:
Ceitribulions « Building Contributions - Building Contribation - [SNA in 1CC

Contribution - 1ISNA in 1ICC Contrbugion = ACHC in 1CC
Contribition = ICHU in 10 Contrbution - 1CHC in 10

>~
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Long Term Liabilities — Loans:™ 2007 2008 2009
ISNA 1205767 1.205.767 464.610
ACHC - Interest Free Loan 1,093.000 1,095,000 1,095.000
[CHC - Interest Free Loan 1,434,900 1434900 6.562.000
3,735,667 3,735,667 8,121,610

In essence, the Organization reported that it now owes $8.1 million to ISNA, ACHC. and ICHC in the
form of long-lerm loans for the property it merely has held a nominal title. In contrast, the
Organization™s legal and {inancial obligations relating o the property ~ prior to the re-characterization
of trust property to long-term loans — would have been fulfilled when the Organization simply returned
the property (o the beneficiary owners regardless of the value of the property at the time it was
retumed.

The Organization failed (o demonstrate such conversion of a trust property to loans with documentary
evidence.

lherefore, il was our preliminary understanding that the Orpanization made material misstatements in
its financial stalements when it reported that the Organization was responsible for long-term loans
relating to a trust property, and as such, the Organization failed to file accurate Form 130105 for the
periods under audit.

Organization's Representations

Although the Organization refers to its representations made under sections 2.1.2 above on this
particular issue. none of the representations made under the aforementioned sections or any part of the
representations specifically dealt with or addressed this particular issue,

CRAs Conclusion

In the absence of the Organization’s response on this matter. it 15 assumed that the Organization accepts
the audit findings without any disputes as laid out in the AFL. However. this silence elevates our
concern, as the Organization has not provided any indication as to how it intends to correet and resalve
this misstatement 1ssue.

Due to the material amount invoelved. which 1s over 38 million. and the signiticant risk of the loss of
such charitable resources this particular misstatement poses, the Organization must address and resolve
this non-compliance issue.

" Thie 13010s for the vears subsequent to the audit period, including (he latest year ol filing for year-end 2012, report that such fong-teri
loans have remained. The Organization’s reported long-term loans, per the Organization’s financial siatements:
YE 2009 2010 2011 2012
[SNA dad.6ln 464,611 A64.610 464,610
ACHC?* - Interest Free Loan 1,095,000
ICHC* - Interest Free Loan 6,502,000 7457000 7.657.000  7,657.000
B.121.610 8121610 8121610 8121610
*la Y E 20000 81,005,000 of the loan amounts 1o ACHU appears o have been amalgamated imo that of ICHC, thereby, mereusing
ICHC s recervable by exactly the same amount, as ACHCs was reduced to nil trom YE 2000
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herefore, it is our view that the Organization made material misstatements in its financial statemenis
when it reported that the Organization was responsible for long-term loans relating to a trust property,
and as such. the Organization failed to file Form T3010s for the period under audit.

4.2 ['he nature of proprams reported {section C, T3010)

The Organization appeared to have failed 10 accurately report to the CRA the nature of its programs in
section C2 of its Form T3010s for the entire peried under audit,” The Organization's Form T3010s
consistently identified the following four programs:

Help 1o build Islamic Centres and Mosques in Canada:

Help to build Islamic Schools:

Coordinating Islamic summer school and special educational workshops for adults:
Orpanizing Islamic programmes to create betier understanding between ditferent faiths.

[he CRA has not been provided with documentation o indicate that the Organization has undertaken
activities in support of the programs identified in its T3010 Returns, although it could perhaps be
arpued that the first two were indireetly accomplished through its aclivities as a wagf,

Furthermore, it is our opinion that the Organization has failed to report the main program areas
observed during the audil, namely: acting as a waqt by holding the properties of registered charitics in
trust; supporting the operations of the Housing Co-operatives by holding residential properties i trust,
the apparent provision of Islamic funeral services at 2200 South Sheridan Way:™" and its apparen!
operational oversight of the Islamic Centre of Toronto (Jami Mosque).”

The Organization’s Representation

I. Alleging that the Organization has not ensured that it filed an accurate T3010 based upon its
own description of its activities in the T3010 is manifestly unfair. T3010s are generally
prepared with the assistance of accountants who normally recite the same description of
activities that a registered charity has filed vear over vear.

3. Iis not clear how acting as a wagl, with the intent to hold religious and educational properties
in trust. is any different than helping to build Islamic centres. mosgues. and schools in Canada.
By holding these properties in trust for the benefit of the Muslim community, the Organization
is in effect helping to establisb these centres hy preserving them and preventing them from
heing 1aken over by factional disputes.

" The mstructions provided o the Form P00 pertaning e sechion C2 read as {olliws: “Deseribe how she chirity earvied oar i
chantable purposes during the fiscal period. Give detailed information so a reader can clearly understand whar the charity actually did te
Jultit) iy smanidate. Deseribe the charity's ongoing programs and new programs in the spaces provided below.. ™ More dewil. including
example deseriptions, s 19 this section is provided in CRA™s guide *Completing the Registered Chunty Information Retum™
" O undestanding iy this regard 18 net confinmed. Responsibility for the Tuners] seeviees appears to be divided between ISNA and the
Uirganteittion; the CRAC however. 1s unsure of the Organization’s exact role.

" As determined by an overview of the minutes for the Organization’s Board of MHrectors' mectings and ax discussed in Turther detail in
our fetfer pertuning o the operation of the ISNA, Islamic Services ol Canada.
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CRA’s Conclusion

We partially concede that programming related to the provision of help “ro build Islamic Centres and
Mosques in Canada” and "1 build Islamic Schools” could be broadly interpreted to fall under the
Organization’s role as wagf.”> However, the Organization has failed to provide any documentation 1o
indicate that it undertook activities related 1o the latter two programs recorded on its T3010s: the
coordination of “Islamic summer school and special educational workshops for adults” and the
organization of “Islamic programmes to create better undersianding between different faiths.”

The Organization’s representations were silent to our concerns raised regarding 13010 reporting of its
additional programming in relation to supporting the operations of the Housing Co-operatives by

holding residential properties in trust; the apparent provision of Islamie funeral services at 2200 South
Sheridan Way; and its apparent operational oversight of the Islamic Centre of Toronto (Jami Mosque).

Overall, we maintain our position that the description of activities provided by the Organization in
section C2 of its T3010 failed to provide an accurate or complete picture of its programming, including
as 1o the exact nature of the activities it has undertaken as waqf, which were focused on the largely
passive undertaking ol holding in trust properties beneficially owned by Islamic charities.

As stated in our AFL, the CRA’s publication, Chariries Connection. explains that “[a] retiorn thar
containg unnecessary or incorrect information, or that omits information, can give a false impression
of a charity's situation. Accuracy is crucial because the CRA uses the information o derermine
whether a charity is complying with its obligations under the Income Tax Aci. The information on the
return is also used by potential donors and the general public to evaluate a charity's effectiveness and
efficiency.”™

The provision of misleading information peraining to an organization’s activities on its Form 13010
causes harm to the public and to the integrity of the registration system for charities by misleading. or
misinforming. donors or potential donors.” There is significant harm associated with a deceptive or
misleading statement, regardless of whether the charity’s conduct is intentional or negligent.

Regardless of whether the T3010 is completed by “accountants who normally recite the same
description of activities that a registered charity has filed year over year™, as represented by the
Organization, a registered charity is required to ensure that representations made by it. and those acting
on its behalf, are fair, truthiul, accurate. and complete.

= As regards the programming identified in its Form T3010. the Organization™s directors expliuned during the audit commencement
ipterview that it undertook “no direct activities of [this] nature™. but was rather “once removed.” A review of the Organization’s Board of
Director meeting minutes for the periods under andit. would indicate that any of its activities undertaken in its capaily as waql was
lumited ta discussions around the advisability and approval of the sale of certain propenties, nol the provision ol sclive or financial
assistance to build Mosques or schoals.

Charities Connection. Wo_ 6 - May 201 |, htlp://www cra-ar¢, go.co/chnis-gvng/chris/emmnetn/nwslitrs ennctn/canctinGo-eng. |

"See also CRA's Guidance, Fundraising by Registered Charities, for information on activines resulting in haem to the public interest in

(he comtext of misrepresentations and fundraising https/fwww.eri-are.ge ca/chris-gvng/chns/pley/cad/findrsng-eng. html
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Ihe Filing of an Incomplete or [naccurate Form 13010

In addition to the above, the Organization made further representations questioning whether the CRA
correctly applied paragraph 168(1)(¢) of the Act. The Organization noted that “AFL does not allege
that information returns were not filed. only that information returns were not accurately completed”
and contented that:

Since the information returns were filed in the prescribed form with the prescribed
information, paragraph 168(1)(c) has no application to the |Organization]. Where an
information return has been filed incomplete or where inaccurate information is
inclided on the annual information return, the proper recourse of CRA s section 188.2
of the Act, which provides for a suspension of receipting privileges only, By indicating
that the deficiencies alleged on the T3010s of the [Organization| constituie a failure to
file the information return. the AFL is imposing additional requirements on the
[Organization] which are not found in the Act.

The Organization further stated that the Form T3010s were “prepared with the assistance of a
professional accountant who reviewed the financial information provided by the [Organization] and
completed the T3010 accordingly.™ The Organization also claimed that the directors of the
Organization “relied upon this professional advice and were not aware of the inaccurate completion of
the T3010.”

I'he CRA agrees that the non-compliance [indings relating to the failure to file an aceurate or complete
Form T3010. may additionally be addressed through the application of section 188.2. However. it
should be noted that the section 188.2, or more specilically., subsection 188.2(2.1):
» came into force on Royal Assent in June of 2012. a period that is afler the audit period lor the
Organization. Thus. this particular section could not have been applied to the Organization for
the audit period ending in year-end 2009,
* is only one of legislative measures the CRA can employ for non-compliance relating to
ncomplete or inaccurate information on the returns, Other legislative measures the CRA may
pursue include revocation pursuant to paragraph 168(1)(¢) of the Act,

I'he Act requires the Organization to file “both an information return and a public information return
for the year in prescribed form and containing prescribed information.”” The prescribed information is
that which is demanded by the prescribed form. By failing to provide prescribed information. as
illustrated in the numerous incidents of incorrect or incomplete information above, the Organization
failed to file a return as required by the Act for the period under audit. The Federa! Court of Appeal has
confirmed that major inaccuracies in a T3010 are sufficient basis for revocation under paragraph
168(1)(c) of the Act. ™®

The Organization's representation that its Board of Directors “relied upon this professional advice [of
an accountant] and were not aware of the inaccurate completion of the T30107, appears to indicate that
the Organization agrees with the CRA’s findings related to the inaccuracies on its Form T3010s.

:‘ Subsectivn 14910141 0T (he At
/ tppornatities for the Disabled Foundatsin v MNR, 2016 FCA 94 al purs 48-5 1,
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[Furthermore. the Organization’s professed ignorance as to the inaccuracies on its filings. in itseld] is not
accepted as a mitigating factor for such incomplete returns, especially. when the returns were
completed based on information provided by the Organization. As also explained above. its reliance on
a professional accountant does not absolve the Organization of legal responsibility with respect to filing
FForm T3010s that are complete and accurate.

{t is. therefore, our view that the Organization {ailed to [lle complete and accurate Form T3010s and
thereby tailed to mneet the requirement to file a prescrihed information retuen pursuant to subsection
149.1(14) of the Act. As a result. it remains our view that such a non-compliance practice is significant
enough that it constitutes grounds for revocation pursuant to paragraph 168(1)(c) of the Act.



ITR APPENDIX B
Section 149.1 Qualified Donees

149.1(2) Revocation of registration of charitable organization

The Minister may, in the manner described in section 168, revoke the registration of a
charitable organization for any reason described in subsection 168(1) or where the
organization

(a) carries on a business that is not a related business of that charity;

(b) fails to expend in any taxation year, on charitable activities carried on by it and by
way of gifts made by it to qualified donees, amounts the total of which is at least equal
to the organization's disbursement quota for that year; or

(¢) makes a disbursement by way of a gift, other than a gift made
(i) in the course of charitable activities carried on by it, or

(ii) to a donee that is a qualified donee at the time of the gift.

149.1(3) Revocation of registration of public foundation

The Minister may, in the manner described in section 168, revoke the registration of a
public foundation for any reason described in subsection 168(1) or where the foundation

{a) carries on a business that is not a related business of that charity;

(b) fails to expend in any taxation year, on charitable activities carried on by it and by
way of gifts made by it to qualified donees, amounts the total of which is at least equal
to the foundation's disbursement quota for that year;

(b.7) makes a disbursement by way of a gift, other than a gift made
(i) in the course of charitable activities carried on by it, or
(i) to a donee that is a qualified donee at the time of the gift;
{c) since June 1, 1950, acquired control of any corporation,;

{d) since June 1, 1950, incurred debts, other than debts for current operating expenses,
debts incurred in connection with the purchase and sale of investments and debts
incurred in the course of administering charitable activities; or

(e) at any time within the 24 month period preceding the day on which notice is given to
the foundation by the Minister pursuant to subsection 168(1) and at a time when the
foundation was a private foundation, took any action or failed to expend amounts such
that the Minister was entitied, pursuant to subsection 149.1(4), to revoke its registration
as a private foundation.
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149.1(4) Revocation of registration of private foundation

The Minister may, in the manner described in section 168, revoke the registration of a
private foundation for any reason described in subsection 168(1) or where the
foundation

(@) carries on any business,

(b} fails to expend in any taxation year, on charitable activities carried on by it and by
way of gifts made by it to qualified donees, amounts the total of which is at least equal
lo the foundation’s disbursement quota for that year,

(b 1) makes a disbursement by way of a gift, other than a gift made
(i) in the course of charitable activities carried on by it, or
(ii) to a donee that is a qualified donee at the time of the gift;

(¢} has, in respect of a class of shares of the capital stock of a corporation, a divestment
obligation percentage at the end of any taxation year;

(d) since June 1, 1950, incurred debts, other than debts for current operating expenses,
debts incurred in connection with the purchase and sale of investments and debts
incurred in the course of administering charitable activities.

149.1(4.1) Revocation of registration of registered charity
The Minister may, in the manner described in section 168, revoke the registration

(@) of a registered charily, if it has entered into a transaction (including a gift to another
registered chanty) and it may reasonably be considered that a purpose of the
transaction was to avoid or unduly delay the expenditure of amountis on charitable
activities;

(b) of a registered charity, if it may reasonably be considered that a purpose of entering
into a transaction (including the acceptance of a gift) with another registered charity to
which paragraph (a) applies was to assist the other registered chanty in avoiding or
unduly delaying the expenditure of amounts on charitable activities;

(c) of a registered charity, if a false statement, within the meaning assigned by
subsection 163.2(1), was made in circumstances amounting to culpable conduct, within
the meaning assigned by that subsection, in the furnishing of information for the
purpose of obtaining registration of the charity,

() of a registered charity, if it has in a taxation year received a gift of property {(other
than a designated gifi) from another registered chanty with which it does not deal at
arm's length and it has expended, before the end of the next taxation year, in addition to
its disbursement quota for each of thase taxation years, an amount that is less than the
fair market value of the property, on charitable activities carried on by it or by way of
gifts made to qualified donees with which it deals at arm's length; and
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(e} of a registered chanity, if an ineligible individual is a director, trustee, officer or like
official of the charity, or controls or manages the charity, directly or indirectly, in any
manner whatever,

Section 168:
Revocation of Registration of Certain Organizations and Associations
168(1) Notice of intention to revoke registration

The Minister may, by registered mail, give notice to a person described in any of
paragraphs (a) to {c) of the definition “qualified donee" in subsection 143.1(1) that the
Minister proposes to revoke its registration if the person

(a) applies to the Minister in writing for revocation of its registration;
(b) ceases to comply with the requirements of this Act for its registration;

{c} in the case of a registered charity or registered Canadian amateur athletic
association, fails to file an information return as and when required under this Act or a
regulation;

{d) issues a receipt for a gift otherwise than in accordance with this Act and the
regulations or that contains false information;

(e) fails to comply with or contravenes any of sections 230 to 231.5; or

(f) in the case of a registered Canadian amateur athletic association, accepts a gift the
granting of which was expressly or implicitly conditional on the association making a gift
to another person, club, society or association.

168(2) Revocation of Registration

Where the Minister gives notice under subsection 168(1) to a registered charity or to a
registered Canadian amateur athletic association,

(&) if the charity or association has applied to the Minister in writing for the revocation of
its registration, the Minister shall, forthwith after the mailing of the notice, publish a copy
of the notice in the Canada Gazetle, and

(b)Y in any other case, the Minister may, after the expiration of 30 days from the day of
mailing of the notice, or after the expiration of such extended period from the day of
mailing of the notice as the Federal Court of Appeal or a judge of that Court, on
application made at any time before the determination of any appea! pursuant to
subsection 172(3) from the giving of the notice, may fix or allow, publish 2 copy of the
nofice in the Canada Gazelie,

and on that publication of a copy of the notice, the registration of the charity or
association is revoked.
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168(4) Objection to proposal or designation

A person may, on or before the day that is 90 days after the day on which the notice
was mailed, serve on the Minister a written notice of objection in the manner authorized
by the Minister, setting out the reasons for the objection and all the relevant facts, and
the provisions of subsections 165(1), (1.1) and (3) to (7) and sections 166, 166.1 and
166.2 apply, with any modifications that the circumstances require, as if the notice were
a notice of assessment made under section 152, if

(a) in the case of a person that is or was registered as a registered charity or is an
applicant for such registration, it objects to a notice under any of subsections (1) and
149.1(2) to (4.1}, (6.3), (22) and (23);

{(b) in the case of a person that is or was registered as a registered Canadian amateur
athletic association or is an applicant for such registration, it objects to a notice under
any of subsections (1) and 149.1(4.2) and (22); or

(c) in the case of a person described in any of subparagraphs (a)(i) to (v) of the
definition "qualified donee” in subsection 149.1(1), that is or was registered by the
Minister as a qualified donee or is an applicant for such registration, it objects to a
notice under any of subsections (1) and 149.1(4.3) and (22).

172(3) Appeal from refusal to register, revocation of registration, ete.
Where the Minister

(a) confirms a proposal or decision in respect of which a notice was issued under any of
subsections 149.1(4 2) and (22) and 168(1) by the Minister, to a person that is or was
registered as a registered Canadian amateur athletic association or is an applicant for
registration as a registered Canadian amateur athietic association, or does not confirm
or vacate that proposal or decision within 90 days after service of a notice of objection
by the person under subsection 168(4) in respect of that proposal or decision,

(a. 1) confirns a proposal, decision or designation in respect of which a notice was
iIssued by the Minister to a person that is or was registered as a registered charity, or is
an applicant for registration as a registered charity, under any of subsections 149.1(2) to
(4.1), (6.3), (22) and (23) and 168(1), or does not confirm or vacate that proposal,
decision or designation within 90 days after service of a notice of objection by the
person under subsection 168(4) in respect of that proposal, decision or designation,

(a.2) confirms a proposal or decision in respect of which a notice was issued under any
of subsections 149.1(4.3), (22) and 168(1) by the Minister, to a person that is a person
described in any of subparagraphs (a)(i) to (v) of the definition "qualified donee" in
subsection 149.1(1) that is or was registered by the Minister as a qualified donee or is
an applicant for such registration, or does not confirm or vacate that proposal or
decision within 80 days after service of a notice of objection by the person under
subsection 168(4) in respect of that proposal cr decision,

(b) refuses to accept for registration for the purposes of this Act any retirement savings
plan,
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(c) refuses to accept for registration for the purposes of this Act any profit sharing plan
or revokes the registration of such a plan,

(d) [Repealed, 2011, ¢. 24, s. 54]

(e) refuses to accept for registration for the purposes of this Act an education savings
plan,

{e.7) sends notice under subsection 146.1(12.1) to a promoter that the Minister
proposes to revoke the registration of an education savings plan,

(f refuses to register for the purposes of this Act any pension plan or gives notice under
subsection 147.1(11) to the administrator of a registered pension plan that the Minister
proposes to revoke its registration,

(f. 1) refuses to accept an amendment to a registered pension pian,

{g) refuses to accept for registration for the purposes of this Act any retirement income
fund,

{h) refuses to accept for registration for the purposes of this Act any pooled pension
plan or gives notice under subsection 147.5(24) to the administrator of a pooled
registered pension plan that the Minister proposes to revoke its registration, or

(7} refuses to accept an amendment to a pooled registered pension plan,

the person described in paragraph {(a), (a.7) or (2.2}, the applicant in a case described
in paragraph (b}, {e) or {(g), a frustee under the plan or an employer of employees who
are beneficiaries under the plan, in a case described in paragraph {c), the promoter in a
case described in paragraph (e. 7), the administrator of the plan or an employer who
participates in the plan, in a case described in paragraph (f) or (£ 1), or the administrator
of the plan in a case described in paragraph (h) or (), may appeal from the Minister's
decision, or from the giving of the notice by the Minister, to the Federal Court of Appeal.

180(1) Appeals to Federal Court of Appeal

An appeal to the Federal Court of Appeal pursuant to subsection 172(3) may be
instituted by filing a notice of appeal in the Court within 30 days from

(a) the day on which the Minister notifies a person under subsection 165(3) of the
Minister's action in respect of a notice of cbjection filed under subsection 168(4},

(b) [Repealed, 2011, ¢. 24, s. 55]

{c) the mailing of notice to the administrator of the registered pension plan under
subsection 147.1(11),

(c.1) the sending of a notice to a promoter of a registered education savings plan under
subsection 146.1(12.1},

(c.2) the mailing of notice to the administrator of the pooled registered pension plan
under subsection 147 .5(24), or
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(d) the time the decision of the Minister to refuse the application for acceptance of the
amendment to the registered pension plan or pooled registered pension plan was
mailed, or otherwise communicated in writing, by the Minister to any person,

as the case may be, or within such further time as the Court of Appeal or a judge
thereof may, either before or after the expiration of those 30 days, fix or allow.

Section 188: Revocation tax

188(1) Deemed year-end on notice of revocation

If on a particular day the Minister issues a notice of intention to revoke the registration of
a taxpayer as a registered charity under any of subsections 149.1(2) to (4.1) and 168(1)
or it is determined, under subsection 7(1) of the Charities Registration (Security
information) Act, that a cerlificate served in respect of the charity under subsection 5(1)
of that Act is reasonable on the basis of information and evidence availablg,

(@) the taxation year of the charity that would otherwise have included that day is
deemed to end at the end of that day;

(b) a new laxation year of the charity is deemed to begin immediately after that day, and
(c) for the purpose of determining the charity's fiscal period after that day, the charity is
deemed rot to have established a fiscal period before that day.

188(1.1) Revocation tax

A charity referred to in subsection (1) is liable to a tax, for its taxation year that is
deemed to have ended, equal to the amount determined by the formula

A-B
where

A
1s the total of all amounts, each of which is

{a) the fair market value of a property of the charity at the end of that taxation year,

(b) the amount of an appropriation (within the meaning assigned by subsection (2)) in
respect of a property transferred to another person in the 120-day period that ended at
the end of that taxation year, or

(¢) the income of the charity for its winding-up period, including gifts received by the
charity in that period from any source and any income that would be computed under
section 3 as if that period were a taxation year; and

B
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is the total of ali amounts (other than the amount of an expenditure in respect of which a

deduction has been made in computing income for the winding-up pericd under
paragraph {c) of the description of A), each of which is

(a) a debt of the charity that is outstanding at the end of that taxation year,

(b} an expenditure made by the charity during the winding-up period on charitable
activities carried on by it, or

(¢} an amount in respect of a property transferred by the charity during the winding-up
period and not later than the latter of one year from the end of the taxation year and the
day, if any, referred to in paragraph (1.2)(c), to a person that was at the time of the
transfer an eligible donee in respect of the charity, equal to the amount, if any, by which
the fair market value of the property, when transferred, exceeds the consideration given
by the person for the transfer.

188(1.2) Winding-up period

In this Part, the winding-up pericd of a charity is the period that begins immediately after

the day on which the Minister issues a notice of intention to revoke the registration of a
taxpayer as a registered charity under any of subsections 149.1(2) to (4.1) and 168(1)
(or, if earlier, immediately after the day on which it is determined, under subsection 7(1)
of the Charities Registration (Security Information} Act, that a certificate served in
respect of the charity under subsection 5(1) of that Act is reasonable on the basis of
information and evidence available}, and that ends on the day that is the latest of

(a) the day, if any, on which the charity files a return under subsection 189(6.1) for the
taxation year deemed by subsection (1) to have ended, but not later than the day on
which the charity is required to file that return,

(b) the day on which the Minister last issues a notice of assessment of tax payable
under subsection (1.1) for that taxation year by the charity, and

(c) if the charity has filed a notice of objection or appeal in respect of that assessment,
the day on which the Minister may take a collection action under section 225.1 in
respect of that tax payable

188(1.3) Eligible donee
In this Part, an eligible donee in respect of a particular charity is a registered charity

(a) of which more than 50% of the members of the board of directors or trustees of the
regisiered charity deal at arm’s length with each member of the board of directors or
trustees of the particular charity;

(b) that is not the subject of a suspension under subsection 188.2(1);

(c) that has no unpaid liabilities under this Act or under the Excise Tax Act:
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{d) that has filed all information returns required by subsection 149.1(14); and

(e) that is not the subject of a certificate under subsection 5(1) of the Charities
Reaqistration (Securily Information) Act or, if it is the subject of such a certificate, the
certificate has been determined under subsection 7(1) of that Act not to be reasonable

188(2) Shared liability — revocation tax

A person who, after the time that is 120 days before the end of the taxation year of a
charity that 1s deemed by subsection (1) to have ended, receives property from the
charity, is jointly and severally, or solidarily, liable with the charity for the tax payable
under subsection (1.1) by the charity for that taxation year for an amount not exceeding
the total of all appropriations, each of which is the amount by which the fair market
value of such a property al the time it was so received by the person exceeds the
consideration given by the person in respect of the property.

188(2.1) Non-application of revocation tax

Subsections (1) and (1.1) do not apply to a charity in respect of a notice of intention to
revoke given under any of subsections 149.1(2) to (4.1) and 168(1) if the Minister
abandons the intention and so notifies the charity or if

(a) within the one-year period that begins immediately after the taxation year of the
charity otherwise deemed by subsection (1) to have ended, the Minister has registered
the chanty as a charitable organization, private foundation or public foundation; and

(b) the charity has, before the time that the Minister has so registered the charity,

(1) paid all amounts, each of which is an amount for which the charity is liable
under this Act (other than subsection (1.1)) or the Excise Tax Acf in respect of
taxes, penalties and interest, and

(i) filed all information returns required by or under this Act to be filed on or
before that time.

188(3) Transfer of property tax

Where, as a result of a transaction or series of transactions, property owned by a
registered charity that is a charitable foundation and having a net value greater than
50% of the net asset amount of the charitable foundation immediately before the
transaction or series of transactions, as the case may be, is transferred before the end
of a taxation year, directly or indirectly, to one or more charitable organizations and it
may reasonably be considered that the main purpose of the transfer is to effect a
reduction in the disbursement quota of the foundation, the foundation shall pay a tax
under this Part for the year equal to the amount by which 25% of the net value of that
property determined as of the day of its transfer exceeds the total of all amounts each of
which is its tax payable under this subsection for a preceding taxation year in respect of
the transaction or series of transactions.
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188(3.1) Non-application of subsection (3)

Subsection (3) does not apply to a transfer that is a gift to which subsection 188.1(11) or
(12) applies

188(4) Transfer of property tax

If property has been transferred to a charitable organization in circumstances described
in subsection (3) and it may reasonably be considered that the organization acted in
concert with a charitable foundation for the purpose of reducing the disbursement quota
of the foundation, the organization is jointly and severally, or solidarily, liable with the
foundation for the tax imposed on the foundation by that subsection in an amount not
exceeding the net value of the property.

188(5) Definitions

In this section,

“net asset amount”
« montanf de l'actif net »

“net asset amount” of a charitable foundation at any time means the amount determined
by the formula

where

A
is the fair market value at that time of all the property owned by the foundation at that
time, and

B
is the total of all amounts each of which is the amount of a debt owing by or any other
obligation of the foundation at that time;

“net value"
« valeur nefte »

"net value” of property ownad by a charitable foundation, as of the day of its transfer,
means the amount determined by the formula

A-B

where
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is the fair market value of the property on that day, and

B
is the amount of any consideration given to the foundation for the transfer

189(6) Taxpayer to file return and pay tax

Every taxpayer who is liable to pay tax under this Part (except a charity that is liable to
pay tax under section 188(1)) for a taxation year shall, on or before the day on or before
which the taxpayer is, or would be if tax were payable by the taxpayer under Part | for
the year, required to file a return of income or an information return under Part | for the
year,

(a) file with the Minister a return for the year in prescribed form and containing
prescribed information, without notice or demand therefor;

(b) estimate in the return the amount of tax payable by the taxpayer under this Part far
the year, and

(c) pay to the Receiver General the amount of tax payable by the taxpayer under this
Pan for the year,

189(6.1) Revoked charity to file returns

Every taxpayer who is liable to pay tax under subsection 188(1.1) tor a taxation year
shall, on or before the day that is one year from the end of the taxation year, and
without notice or demand,

(a) file with the Minister

(i) a return for the taxation year, in prescribed form and containing prescribed
information, and

(i) both an information return and a public information return for the taxation
year, each in the form prescribed for the purpose of subsection 149.1(14); and

(b) estimate in the return referred to in subparagraph (a)(i) the amount of tax payable by
the taxpayer under subsection 188(1.1) for the taxation year; and

{c) pay to the Receiver General the amount of tax payable by the taxpayer under
subsection 188(1.1) for the taxation year.

189 (6.2) Reduction of revocation tax liability

If the Minister has, during the one-year period beginning immediately after the end of a
taxation year of a person, assessed the person in respect of the person’s liability for tax
under subsection 188(1.1) for that taxation year, has not after that period reassessed
the tax liability of the person, and that liability exceeds $1,000, that liability is, at any
particular time, reduced by the total of
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(a) the amount, if any, by which

(i) the total of all amounts, each of which is an expenditure made by the charity,
on charitable activities carried on by it, before the particular time and during the
period (referred to in this subsection as the "post-assessment period”) that
begins immediately after a notice of the latest such assessment was sent and
ends at the end of the one-year period

exceeds

(i) the income of the charity for the post-assessment period, including gifts
received by the charity in that period from any source and any income that would
be computed under section 3 if that period were a taxation year, and

(b) all amounts, each of which is an amount, in respect of a property transferred by the
charity before the particular time and during the post-assessment period to a person
that was at the time of the transfer an eligible donee in respect of the charity, equal to
the amount, if any, by which the fair market value of the property, when transferred,
exceeds the consideration given by the person for the transfer.

189(6.3) Reduction of liability for penalties

If the Minister has assessed a particular person in respect of the particular person’s
liability for penalties under section 188.1 for a taxation year, and that liabiiity exceeds
$1,000, that liability is, at any particular time, reduced by the total of all amounts, each
of which is an amount, in respect of a property transferred by the particular person after
the day on which the Minister first assessed that liability and before the particular time to
another person that was ai the time of the transfer an eligible donee in respect of the
particular person, equal to the amount, if any, by which the fair market value of the
property, when transferred, exceeds the total of

(a) the consideration given by the other person for the transfer, and

(b) the part of the amount in respect of the transfer that has resulted in a reduction of an
amount otherwise payable under subsection 188(1.1).

189 (7) Minister may assess

Without limiting the authority of the Minister to revoke the registration of a registered
charity or registered Canadian amateur athletic association, the Minister may also at
any time assess a taxpayer in respect of any amount that a taxpayer is liable to pay
under this Part.
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