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We are writing with respect to our letter dated September 9, 2021 (copy enclosed), in which 
Priority Foundation (the Organization) was invited to respond to the findings of the audit 
conducted by the CRA for the period from August 1, 2014, to July 31, 2017. Specifically, the 
Organization was asked to explain why its registration should not be revoked in accordance 
with subsection 168(1) of the Income Tax Act. 

We have received and reviewed the Organization's December 22, 2021, and February 23, 2022, 
representations. Having considered the Organization's submissions, this letter is to inform you 
that the CRA has decided to issue a notice of intention to revoke the Organization's registration, 
and will publish a copy of the notice in the Canada Gazette immediately after the expiration of 
30 days from the date of mailing of this notice, pursuant to paragraph l 68(2)(b) of the Act. The 
audit determined that the Organization is not complying with the requirements set out in the 
Act. In particular, the Organization misspent $1. 1 million during the period under audit, in that 
it: 

• failed to devote resources to a charitable purpose; 
• made disbursements by way of gift to non-qualified donees; 
• delivered non-incidental private benefits to non-qualified donees; and 
• failed to file an information return as and when required by the Act and/or its 

Regulations. 

Our concerns are fully detailed in Appendix A, attached. Consequently, for the reasons 
articulated in Appendix A, and pursuant to subsections 149.1(3) and 168(1) of the Act, we 
hereby notify you of our intention to revoke the registration of the Organization. By virtue of 
subsection 168(2) of the Act, the revocation will be effective on the date of publication of the 
following notice in the Canada Gazette: 

Canada R350 F(OS) 
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Notice is hereby given, pursuant to paragraphs 168(l)(b) and l68(l)(c), and 
subsection 149.1(3) of the Income Tax Act, ofour intention to revoke the 
registration of the charity listed below and that by virtue of paragraph I 68(2)(b) 
thereof, the revocation of registration will be effective on the date of publication 
of this notice in the Canada Gazette. 

Business number 
845044296RROOOI 

Name 
Priority Foundation 
Vancouver BC 

Should the Organization choose to object to this notice of intention to revoke its registration in 
accordance with subsection 168(4) of the Act, a written notice of objection, with the reasons for 
objection and all relevant facts, must be filed within 90 days from the day this letter was 
mailed. The notice of objection should be sent to: 

Assistant Commissioner 
Appeals Intake Centre 
Post Office Box 2006, Station Main 
Newmarket ON L3Y OE9 

However, please note that even if the Organization files a notice of objection with the CRA 
! I Appeals Branch, this will not prevent the CRA from publishing the notice of revocation in the 

Canada Gazette immediately after the expiration of30 days from the date of mailing of this 
notice. 

I' 
I 
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The Organization has the option of filing an application with the Federal Court of Appeal 
(FCA), as indicated in paragraph l68(2)(b) of the Act, to seek an order staying publication of 
the notice of revocation in the Canada Gazette. The FCA, upon reviewing this application, may 
extend the 30-day period during which the CRA cannot publish a copy of the notice. 

A copy of the relevant provisions of the Act concerning revocation of registration, including 
appeals from a notice of intention to revoke registration, can be found in Appendix B, attached. 

Consequences of revocation 

As of the effective date of revocation: 

a) the Organization will no longer be exempt from Part I tax as a registered charity and 
will no longer be permitted to issue official donation receipts. This means that gifts 
made to the Organization would not be allowable as tax credits to individual donors or 
as allowable deductions to corporate donors under subsection 118.1(3) and paragraph 
110.l(l)(a) of the Act respectively; 
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b) by virtue of section 188 of the Act, the Organization will be required to pay a tax within 
one year from the date of the notice of intention lo revoke. This revocation tax is 
calculated on Form T2046, Tax Return where Registration of a Charity is revoked. 
Form T2046 must be filed, and the tax paid, on or before the day that is one year from 
the date of the notice of intention to revoke. The relevant provisions of the Act 
concerning the tax applicable to revoked charities can also be found in Appendix B. 
Form T2046 and the related Guide RC4424, Completing the Tax Return where 
Registration of a Charity is revoked, are available on our website at 
canada.ca/charities-giving; 

c) the Organi7.ation will no longer qualify as a charity for purposes of subsection 123(1) of 
the Excise Tax Act. As a result, the Organization may be subject to obligations and 
entitlements under the Excise Tax Act that apply to entities other than charities. If you 
have any questions about your Goods and Services Tax/Harmonized Sales Tax 
(GST/HST) obligations and entitlements, please call GST/HST Rulings at 
1-888-830-7747 (Quebec) or 1-800-959-,8287 (rest of Canada). 

Finally, we advise that subsection 150(1) of the Act requires that every corporation (other than 
a corporation that was a registered charity Jhroughout the year) file a return of income with the 
Minister in the prescribed form, containing prescribed information, for each taxation year. The 
return of income must be filed without notice or demand. 

Yours sincerely, 

Sharmila Khare 
Director General 
Charities Directorate 

Enclosures 
- CRA letter dated September 9, 2021 

Organization's representations dated December 22, 2021, and February 23, 2022 
- Appendix A: Comments on representations 
- Appendix B: Relevant provisions of the Act 



Priority Foundation 

Comments on the Organization's Representations dated 
December 22, 2021, and February 23, 2022 

APPENDIX A 

As outlined in our letter of September 9, 2021, the audit conducted by the CRA identified that 
the Organization: 

I. Failed to devote resources to a charitable purpose: 
a) Delivered non-incidental private benefits: 

• Non-charitable gifts made to non-qualified donees 
b) Conferred· an undue benefit on a person 

2. Failed to meet disbursement quota 
3, Failed to file an information return as and when required by 

the Act and/or its Regulations 

We have reviewed the Organization's December 22, 2021, and February 23, 2022, submissions 
and it remains our position that the majority of the non-compliance issues identified during our 
audit - with the exception of our concerns regarding the Organization's disbursement quota, as 
detailed in Section 2, below - represent a serious breach of the requirements of the Income Tax 
Act. The Organization has continued to put forward an interpretation of the facts surrounding its 
transactions with non-qualified donees that is fundamentally at odds with the CRA' s 
interpretation and application of the Act. As such, it remains our opinion that the Organization's 
registration as a charity should be revoked. • 

Below please find: 
i. A summary of the issues raised by the CRA in our previous letter dated 

September 9, 2021; 
ii. A summary of responses provided by the Organization in its representations dated 

December 22, 2021, and February 23, 2022; and 
iii. The CRA's conclusion with respect to each issue. 

1. Failed to devote resources to a charitable purpose 

At the time of the audit, a registered charity could only use its resources for charitable activities 
undertaken by the charity itself or by making gifts to "qualified donees." A registered charity 
was not pennitted to simply contribute to, or act as a financial conduit for, the programs of an 
organization that is not a qualified donee. 
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Qualified donees are entities that are permitted to issue official donation receipts for Canadian 
income tax purposes, and are comprised of the following, as defined in subsection 149. I ( 1) of 
the Act: 

• a registered charity (including a registered national arts service organization);1 

• a registered Canadian amateur athletic association; 
• a listed housing corporation resident in Canada which is constituted exclusively to 

provide low-cost housing for the aged; 
• a listed Canadian municipality; 
• a listed municipal or public body performing a function of government in Canada; 
• a listed university outside Canada that is prescribed to be a university, the student 

body of which ordinarily includes students from Canada; 
• a listed charitable organization outside Canada to which Her Majesty in right df 

Canada has made a gift; 
• Her Majesty in right of Canada or a Province; and 
• the United Nations and its agencies. 

a) Delivered non-incidental private benefits: 

A registered charity must be established and operated for the sole purpose of delivering a 
charitable benefit to the public or a sufficient segment thereof. The public benefit requirement 
prevents a charity from conferring an unacceptable private benefit in the course of pursuing its 
charitable purposes. 

• Non-charitable gifts made to non-qualified donees 

Paragraph 149.1(3)(b.1) of the Act grants the Minister the authority to revoke the 
registration of a public foundation if it makes a disbursement by way of a gift, other than 
a gift made: 

- in the course of charitable activities carried on by it, or 
• to a donee that is a qualified donee at the time of the gift. 

b) Conferred an undue benefit on a person 

Pursuant to subsection 149.1(1) of the Act, as a public foundation no part of the Organization's 
income can be payable to, or otherwise made available for, the personal benefit of any proprietor, 
member, shareholder, trustee or settler thereof." Any portion ofa public foundation's income 
that is received by such a person would be considered an unacceptable private benefit. 

'Defined in subsection 248[1] of the Act as a charitable organization, a private foundation or public foundation that 
is resident in Canada and was either created or established in Canada that has applied to the Minister of National 
Revenue in prescribed form for registration and .that is at that time registered as a charitable organization, a private 
foundation or a public foundation. 
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The Organization's response: 

In its March 12, 2019, representations, the Organization included Directors Meeting Minutes, 
dated August 15, 2015, in which its Board of Directors stated their wish to" ... support the 
programs of select 50l(c)(3)s to benefit the genera! public in ways the law regards as charitable." 

The Organization confirmed in its December 22, 2021, representations that the lengthy 
arguments in previous correspondence concerning the lack of either an agency agreement or 
other structured arrangement between it and the various United States-based 50l(c)(3) entities it 
has provided funds to were unfounded because there was nothing in the audit to support that the 
Organization was doing anything other than making gifts to those 50!(c)(3) entities, which it 
contends are registered charities. The Organization questioned the CRA's motives for such 
arguments: 

"(, .. ) we would hope that the CRA is not trying to fabricate an alternate ground 
for revocation so that the Court can revoke based on activities rather than having 
to make a decision on the Treaty as it did in the PT AQ2 case. The facts of the audit 
make it clear there is no merit for a revocation based upon subsections 149.1(3) 
and 168(l)(b)." 

The Organization further stated that"( ... ) the Prescient Foundation case made it clear that a 
Canadian foundation making a gift to a 50l(c)(3) organization was a charitable purpose at 
common law ... ", and that there was no merit to the CRA' s claim that the Organization conferred 
non-incidental benefits. It is the Organization's position that the only issue of significance with 
respect to the CRA's review of its books and records is the interpretation of paragraph 7, 
Article XXI, of the Canada-United States Income Tax Convention [1980] (the Treaty). 

The Organization identifies itself as a Canadian resident, as per its interpretation of paragraph 7, 
Article XXI of the Treaty, which states that: 

"[f]or the purposes of-Canadian taxation, gifts by a resident of Canada to an 
organization that is a resident of the United States, that is generally exempt from 
United States tax and that could qualify in Canada as a registered charity if it were 
a resident of Canada and created or established in Canada, shall be treated as gifts 
to a registered charity; however, no relief from taxation shall be available in any 
taxation year with respect to such gifts (other than such gifts to a college or 
university at which the resident or a member of the resident's family is or was 
enrolled) to the extent that such relief would exceed the amount of relief that 
would be available under the Income Tax Act if the only income of the resident 
for that year were the resident's income arising in the United States." 

2 Public Television Association of Quebec v, Canada (National Revenue), 2015 FCA 170. 
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In its most recent representation, the Organization expressed its disagreement with the CRA's 
reference to paragraph three of the Federal Court of Appeal's decision in Public Television 
Association of Quebec v. Canada (National Revenue), 2015 FCA 170 [PTAQ],3 made in support 
of the argument in the CRA's September 9, 2021, letter, namely that paragraph 7, Article XXI, 
of the Treaty," ... does not mean that a U.S. charity that has been designated as 50l(c)(3) 
organization is also a "qualified donee" for the purposes of the Act." The Organization explained 
its disagreement as follows: 

• paragraph 3 of the PTAQ decision, the Federal Court of Appeal (FCA) states 
that it is the Minister's interpretation of paragraph 7, Article XXI, of the Treaty, 
which was the second ground for the appeal. At paragraph four of that decision, 
the FCA stated that it would not be necessary to address the second ground. 

• the PTAQ decision is the second occasion on which the FCA refrained from 
deciding whether the Minister was correct in her interpretation of paragraph 7, 
Article XXI, of the Treaty. :rhe Organization also referred to the FCA decision 
in Prescient Foundation v. Canada (National Revenue), 2013 FCA 12 
[Prescient], where, at paragraph 13, the Organization notes that neither the FCA, 
nor the Tax Court of Canada, showed any deference to the CRA's or the 
Minister's interpretation of the Income Tax Act. The Organization also notes 
that at paragraph 14 of the Prescient decision, the FCA states that the case 
involved extricable questions of law which needed to be reviewed, such as 
whether a charitable gift to a non-qualified donee is legal valid ground to revoke 
a registration. 

The Organization is also of the opinion that the CRA has demonstrated a lack of fairness by . 
further referring, in its September 9, 2021, letter, to Interpretation Ruling 2010-038081 !ES -
Donation to a U.S. Charity (as that ruling predates the FCA decisions in PTAQ and Prescient), 
while remaining silent on those decisions. Further, the Organization asserts that: 

"( ... )paragraph 7 of the Treaty uses the term 'registered charity' to refer equally 
to a 'qualified ·donee' and a 50l(c)(3) organization. It is indisputable that the Act 
makes 'registered charity' the first category of what the statute calls a 'qualified 
donee' so in some regard it is a red herring to stake the Minister's interpretation 
on the position that the Treaty merely makes a 50l(c)(3) organization a 
'registered charity' rather than a 'qualified donee' ." 

While the Organization recognizes that the Treaty is focused primarily on tax relief, it is of the 
opinion that the CRA " ... makes a fundamental mistake in statutory interpretation when it ignores 
the construct of Paragraph 7," in thatthe Organization takes the position that only the opening 
part of paragraph 7, as stated below, is applicable: 

'See paragraph three, Public Television Association of Quebec v. Canada (National Revenue), 2015 FCA 170. 
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"For the purposes of Canadian taxation, gifts by a resident of Canada to an 
organization that is a resident of the United States, that is generally exempt from 
United States tax and that could qualify in Canada as a registered charity if it 
were a resident of Canada and created or established in Canada, shall be treated 
as gifts to a registered charity." 

It is the Organization's position that only this portion of paragraph 7 applies, as it is not seeking 
tax relief. Consequently, it takes the position that the second part of paragraph 7, detailed below, 
applies only to entities seeking tax relief; 

'\ .. however, no relief from taxation shall be available in any taxation year with 
respect to such.gifts .•. " 

The Organization also takes the position that it need not concern itself with the second part of 
paragraph 7 because, 

" ... it rests its statutory right to make a gift to a 50l(c)(3) organization in the 
opening part of the sentence which precedes. the semi-colon. The proper 
interpretation of the grammatical use of the tenn 'however,' supports that there 
is a larger group of Canadian residents seeking to make gifts to 501(c)(3) 
organizations than those donors who are seeking tax relief." 

In its February 23, 2022, representations, the Organization attached a copy of a letter from the 
then-Revenue Canada Customs, Excise, and Taxation Division, dated December 22, 1994, the 
content of which it claims supports its interpretation of the relevant Treaty provisions. The 
Organization specifically points to the following sentence, on page two of that letter, which 
states: 

"[i]n our view, the effect of paragraph 6 of Article 21 the Convention is that 
qualifying gifts to U.S. charities, within the limits provided in that paragraph, 
will be treated as if they were made to a registered charity in Canada. This 
provision does not, however, deem a U.S. charity to be a Canadian registered for 
purposes under the Act, which purposes include the definition of 'qualified 
do nee'. It merely treats a gift to a U.S. charity as a gift to a Canadian registered 
charity." 

Finally, with respect to the CRA's use of the term 'undue benefits', as per subsection 188.1(5) of 
the Act, the Organization takes the position that the CRA has displayed: 

" ... a flagrant disregard for the rule of law when it applies a common law 
definition instead of Parliament's statutory definition. Presumably, the reason 
the CRA has threatened a penalty under subs~ction 188. J ( 4) is so that the issue 
as to the interpretation and application of Paragraph 7 of the Treaty will be heard 
by the Tax Court of Canada rather than the FCA. Having failed twice to get the 
FCA to adopt its interpretation of Paragraph 7, CRA seems to be framing the 
issue in a way whieh will cause it to be heard by the Tax Court of Canada in the 
hope that it will receive a more favourable determination in a different court." 
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The CRA's conclusion: 

The Organization was registered by the CRA on August 26, 2008, as a public foundation. The 
purposes for which it was registered, as stated in its Letters Patent, issued under the provisions of 
the Canada Corporations Act4 on August 6, 2008, are: 

' 
a) Solicit and receive gifts, bequests, trusts, funds and property and beneficially, or 

as a trustee or agent, to hold, invest, develop, manage, accumulate and 
administer funds and property for the purpose of disbursing funds and property 
exclusively to registered charities and "qualified donees" under the provisions 
of the Income Tax Act; and 

b) To undertake activities ancillary and incidental to the attainment of the 
aforementioned charitable purposes. 

In previous correspondence, the CRA included arguments regarding agency agreements as a 
means of articulating that there may have been a misunderstanding with respect to the 
Organization's purposes and activities, as some registered charities amend their governing 
documents without advising the CRA of potentially relevant changes. In this regard, the CRA 
was providing the Organization with the benefit of the doubt by suggesting the Organization had 
potentially been engaged in activities beyond simply making unrestricted gifts to U.S.-based · 
non-qualified donees, as such issues, could have been addressed by entering into some form of 
structured arrangement with the U.S

1
.-based entities to ensure the Organization maintained 

adequate and proper direction and control over its resources. 

The CRA acknowledges that in its decisions in PTAQ and Prescient, the FCA made no ruling on 
the issues related to paragraph 7, Article XXI, of the Treaty. The reference to Interpretation 
Ruling 2010-038081,1E5-Donation to a U.S. Charity, in our Septemb~r 9, 2021, letter, noted 
that a Canadian resident may only claim gifts made to U.S. 50l(c)(3) entities in situations where 
the Canadian resident has U.S. source income and is entitled to claim tax relief against that 
income, as per the provisions of the Treaty. As stated in our previous correspondence, 

"[g]enerally, a corporation may claim a deduction for the eligible amount of such 
gifts up to 75 per cent of its income from U.S. sources. The CRA accepts that 
any organization that is exempt under section 50l(c)(3) of the U.S. Internal 
Revenue Code will qualify fortlie purposes of paragraph 7 of Article XXI of the 
Treaty. Therefore, ifan organization is exempt under section 50l(c)(3) of the 
U.S. Internal Revenue Code, a Canadian resident may claim a deduction for the 
eligible amount of a gift to that organization, not to exceed 75 per cent of their 
income from U.S. sources, for the purpose of reducing their tax liability in 
Canada with respect to that income." 

' Since October I, 20 I 4: ·Canada Not-for-Profit Corporations Act. 
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It remains the CRA's position, as expressed above, that a Canadian resident lacking income from 
U.S. sources is not permitted to claim gifts made to U.S.-based 501(c)(3) entities for tax relief 
purposes against their non-U.S. source income. While the Organization is a Canadian resident, 
and may have income from U.S. sources, as it is not seeking any form of tax relief against that 
income, paragraph 7, Article XXI of the Treaty does not apply to it. 

It also remains the CRA's position, as communicated in our September 9, 2021, letter, that 
paragraph 7, Article XXI, of the Treaty does not operate to render a U.S. 50l(c)(3) entity a 
"qualified donee" under the Act for the purposes of allowing a Canadian registered charity to 
make a disbursement by way of gift to such an entity.5 This position is further supported by the 
position taken by the Customs, Excise and Taxation Division - of what was then Revenue 
Canada - in its December 22, 1994; letter, which the Organization provided to the CRA on 
February 23, 2022. Specifically, that letter concludes: 

"[i]n our view, the effect of paragraph 6 of Article 21 of the Convention is that 
qualifying gifts to U.S. charities, within the limits provided in that paragraph, 
will be treated as if they were made to a registered charity in Canada. This 
provision does not, however, deem a U.S. charity to be a Canadian registered 
charity for purposes of the Act, which purposes include the definition of 
"qualified donee". It merely treats a gift to a U.S. charity as a gift to a Canadian 
registered charity. 

In our opinion, a U.S. charity would only qualify as a "qualified donee" for a 
particular taxpayer if Her Majesty in right of Canada had made a gift to it with 
the particular taxpayer's taxation year or the 12 months immediately preceding 
that taxation year." 

Further, while the CRA recognizes the FCA decision in Prescient conceded that making gifts to a 
foreign charity was a charitable purpose under the common law, paragraph 28 of that decision 
clearly articulates that gifts to foreign charities would only be acceptable " ... until such time as 
contemplated legislative amendments were adopted prohibiting such disbursements." Shortly 
after the decision in Prescient, amendments to the Act prohibiting gifts to foreign charities -
which had been passed, but at .the time the Prescient case was heard had not yet received Royal 

.' With respect to the Organization's contention that the tenns 'registered charity' and 'qualified donee' are 
interchangeable, we note that a qualified donee, as defined in the Act, includes a registered charity, which is itself 
defined in subsection 248(1) of the Act as " ... a charitable organization, private foundation or public foundation, 
within the meanings assigned by subsection 149.1(1), that is resident in Canada and was either created or established 
in Canada." Consequently, by definition, a U.S.-based 50l(c)(3) organization cannot be a registered charity under 
the Act as such an entity is not resident in Canada, nor was It created or established in Canada. 

For greater clarity, it is the CRA's position that the term 'registered charity' in the Treaty refers to any U.S.-based 
501(c)(3) organization that is tax exempt in the U.S. and that could qualify in Canada as a registered charity if it was 
a resident of Canada and was created or established in Canada. Consequently, while U.S.-based 50l(c)(3) 
organizations may be tax-exempt in the U.S., they are not considered registered charities under the Act, as they are 
not resident in Canada, nor were they created or established in Canada; nor does the Treaty deem such entitles to be 
registered charities or qualified donees under the Act for the purposes of allowing a Canadian registered charity to 
make a disbursement by way of gift to such an entity. · · 
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Assent, and can therefore reasonably be assumed to be the contemplated legislated amendments 
referenced by the court - came into force. These amendments gave the Minister the authority to 
revoke the registration of a charitable organization, a public foundation or a private foundation 
which, after December 20, 2002, has made a gift to a foreign non-qualified donee. 

Our September 9, 2021, correspondence noted that the Act permitted a registered charity to carry 
out its charitable purposes both inside and outside Canada in only two ways: it can make gifts to 
other organizations that are on the list of qualified donees set out in the Act, and/or it can carry 
on its own charitable activities.6 In contrast to the relatively passive transfer of money or other 
resources involved in making gifts to qualified donees, carrying out its own activities requires 
the charity to be an active and controlling participant in a program or project that directly 
achieves a charitable purpose. 

In both its March 12, 2019, and December 22, 2021, representations, the Organization confirmed 
that it did not maintain any oversight of, and thus lacked direction and control over, the resources 
it made available to U.S.-based 50l(c)(3) entities, ai:id by extension provided an undue private 
benefit to those entities. The CRA fundamentally disagrees with the Organization's opinion, 
which is based on the Organization's interpretation of paragraph 7, Article XXI, of the Treaty, 
that there is no merit for revocation of its registration as a charity under the Act, based upon 
subsections 149.1(3}and !68(1)(b) of the Act. The concerns expressed in the CRA's 
September 9, 2021, letter, regarding the Organization's failure to comply with the requirements 
of the Act have not been alleviated, as the Organization, by its own admission, made unrestricted 
gifts to non-qualified donees in contravention of subsection 149.1(3) of the Act. 

Consequently, it remains the CRA's position that the Organization is not operating exclusively 
for charitable purposes, and no longer meets the definition of a charitable foundation.7 Further, 
as it no longer meets the definition of a charitable foundation, it no longer meets the definition of 
a public foundation. 8 As a result, the CRA hereby intends to revoke the registration of the 
Organization as per the provisions of paragraphs 149. I (3)(b. I) and 168(1 )(b) of the Act, as it is 
the CRA's position that the degree of non-compliance warrants revocation as opposed to the 
application of financial penalties under subsection 188.1 (4) of the Act. 

2. Failed to meet disbursement quota 

Subsection 149.1(1) of the Act describes the disbursement quota, a minimum spending 
requirement for registered Canadian charitable organizations. The disbursement quota is 
calculated at a rate of 3.5% of a registered charity's property not used directly in charitable 
activities or administration. 

6 Note, while the Act has since been amended to allow registered charities to make qualifying disbursements, or 
grants, to entities that are not qualified donees, during the fiscal periods under audit, the only permissible ways for 
the Organization to operate were to conduct its own activities or make gifts to qualified donees. 
7 The definition of"charitable foundation" is provided in subsection 149.1(1) ofthe Act. 
8 The definition of"public foundation" is provided in subsection 149.1(1) of the Act. 
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The disbursement quota is calculated based upon an average of the value of applicable property 
maintained during the 24 months before the beginning of the fiscal period and 24 months before 
the end of the fiscal period (i.e. amounts reported on Line 5900 and 5910 of the Form T3010, 
Registered Charity Information Retum).9 

The Organization's response: 

In its March 12, 2019, representations, the Organization stated that in order to address the 
identified shortfalls in its 2016 and 2017 fiscal periods, it had disbursed $35,750 to qualified 
donees within Canada during its fiscal period ended July 31, 2018. 

The CRA's conclusion: 

According to the Form Tl 236, Qualified Donees Worksheet/ Amounts Provided to other 
Organizations, submitted by the Organization for the fiscal period ending July 31, 2018, it made 
$35,750 in disbursements to qualified donees in Canada. 

These additional disbursements suggest that the Organization may have taken steps to address 
the disbursement quota shortfall identified by the audit; however, the Organization continues to 
take the position, relying on the Prescient decision, that the resources it gifts to U.S.-based 
50l(c)(3) entities qualify for purposes of meeting its disbursement quota obligations. As noted 
above, amendments to the Act which came into force following Prescient have made such gifts 
grounds for revocation under paragraph 149.1(3)(b.1), and as a result such gifts cannot be 
included when making a determination as to whether a charitable organization, public 
foundation, or private foundation is meeting its disbursement quota obligations. 

A recent review of the Organization's Form T3010s and Form T1236s for the fiscal periods 
ending July 31, 2019, and July 31, 2020 (while outside the scope of this audit), suggests that 
while the Organization continues to report gifts made to U.S.-based 50l(c)(3) entities as gifts to 
qualified donees, it has made gifts to Canadian registered charities: $34,253 in its fiscal period 
ending July 31, 2019; and $53,009 in its fiscal period ending July 31, 2020. 

The CRA acknowledges that the concerns expressed in its September 9, 2021, letter, with respect 
to the Organization's disbursement quota obligations, have been alleviated, and that the 
Organization now appears to be compliant with the disbursement quota requirements of the Act. 

3. Failed to file an information return as and when required by the Act and/or its 
Regulations 

It is the Organization's responsibility to ensure that the information provided in its Form T3010, 
and all associated schedules and statements, is factual and complete in every respect, and that 

9 See canada.ca/ en/revenue-agency/services/charities-giving/charities/ operating-a-registered-charity /annual­
spend ing-req uirement-dis bursement-quota/ disbursement-quota-calculation 
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these forms, schedules, and statements are filed within six months from the end of each taxation 
year. A charity is not meeting its requirements under the Act to file an information return in 
prescribed form if it fails to exercise due care with.respect to ensuring the accuracy thereof. 

The Organization's response: 

The Organization explained in its December 22, 2021, representations, that it mistakenly omitted 
page two of its Form T1236 for the fiscal period ending July 31, 2015, wherein it reported gifts 
of $23,000 to "Scripps Health", and $19,866 to "Charity: Water". The total of these two gifts 
account for a difference of $43,866, instead of the $83,666 discrepancy calculated by the CRA.10 

The Organization also acknowledged clarification of its understanding between line 4510 "Total 
amount received from other registered charities", and line 4530 "Total other gifts received for 
which a tax receipt was not issued". 

The Organization further acknowledged that line 5910 was not accurately completed and that the 
CRA missed this finding in its previous letter, but that this oversight is rectified with the $35,750 
gifts made to qualified donees within Canada during its fiscal period ended July 31, 2018. 

The Organization explained the reason it did not report $0 on line 5050 for all fiscal periods 
under audit is because the CRA-approved software system-it uses to complete the 
Form T3010 automatically populates line 5050 with the information contained in its Form 
Tl236. The Organization further explained that the CRA is responsible for composing the 
prescribed form of the information return and detailing the prescribed information but-as the 
Minister does not recognize 501 (c)(3) organizations as qualified donees, it is a breach of fairness 
to propose to revoke the Organization's registration for its failure to complete an accurate return 
when the return is composed upon a mistaken interpretation of the law. 

Finally, the Organization acknowledged that it was late in filing its Form T3010s for all fiscal 
periods under audit and will address this concern for future filings. 

The CRA's conclusion: 

The additional $43,866 reported on page two of the Organization's Form T1236 for the fiscal 
period ending July 31, 2015, explains the initial unreconciled amount, and as a result the 
$193,149 reported on line 5050 of the Form T3010 for the same fiscal period reconciles with the 
amount reported on the Form Tl 236; however, the fact remains that both Scripps Health and 
Charity: Water are not qualified donees, and line 5050 of Form T3010 is reserved for reporting 
the total of all gifts n:iade to qualified donees. 

The Organization's position with respect to the errors on its Form T301 Os is based on its 
continued and fundamentally incorrect interpretation of paragraph 7, Article XXI, of the Treaty. 

10 During its fiscal period ended July 31, 2015, the Organization reported $149,283 worth of gifts to qualified donees 
on its Form Tl23 6, but r~ported $193,149 on line 5050 "Total amount of gifts made to all qualified donees" on its 
Form T3010. The discrepancy of $43,866 has been reconciled. 
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Only gifts to qualified donees, as defined by the Act - which excludes foreign entities except in 
limited, defined circumstances - should be listed in the Form Tl 236, and then reported as such 
on line 5050 of the Form T3010. Any amounts transferred to a non-qualified donee are to be 
reported on line 4920 and then further specified on line 4930. 

Contrary to the Organization's assertions, the Form T3010 has not been designed or formulated 
based on a misinterpretation of the law. It remains the CRA's position that, as all the entities the 
Organization listed on its Form Tl236s for the fiscal periods under audit were non-qualified 
donees, the amount entered on line 5050 should have been $0. While outside the audit period, the 
CRA conducted a cursory review of the Organization's Form T3010s and Form Tl236s for the 
fiscal periods ending July 31, 2018, July 31, 2019, and July 31, 2020. That review indicates that 
the Organization has continued to improperly report gifts to non-qualified foreign entities as gifts 
to qualified donees on line 5050 of its Form T30 J Os. 

As the Organization has continued to make, and improperly report, such gifts, in contravention 
of the Act, it is also likely that it remains non-compliant with the requirements of paragraph 
J68(J)(c) of the Act. Consequently, it is the CRA's position that the concerns expressed on 
September 9, 2021, with respect to the Organization's failure to file an information return in the 
prescribed form, containing the prescribed information, as required by the Act and/or its 
Regulations have not been alleviated, and the CRA intends to revoke the Organization's 
registration under paragraph 168(1)(c) of the Act. 



Qualified Donees 

149.1 (1) Definitions 

APPENDIXB 

charitable foundation means a corporation or trust that is constituted and operated exclusively 
for charitable purposes, no part of the income of which is payable to, or is otherwise available 
for, the personal benefit of any proprietor, member, shareholder, trustee or settlor thereof, and 
that is not a charitable organization 

charitable organization, at any particular time, means an organization, whether or not 
incorporaied, 

(a) constituted and operated exclusively for charitable purposes, 

(a.!) all the resources of which are devoted to charitable activities carried on by the organization 
itself, 

(b) no part of the iricome of which is payable to, or is otherwise available for, the personal 
benefit of any proprietor, member, shareholder, trustee or settler thereof, 

(c) more than 50% of the directors, trustees, officers or like officials of which deal at arm's 
length with each other and with 

(i) each of the other directors, trustees, officers and like officials of the organization, 

(ii) each person described by subparagraph (d)(i) or (ii), and 

(iii) each member of a group of persons ( other than Her Majesty in right of Canada or of 
a province, a municipality, another registered charity that is not a private foundation, and 
any club, society or association described in paragraph 149(1)(1)) who do not deal with 
each other at arm's length, if the group would, if it were a person, be a person described 
by subparagraph (d)(i), and 

( d) that is not, at the particular time, and would not at the particular time be, if the organization 
were a corporation, controlled directly or indirectly in any manner whatever 

(i) by a person (other than Her Majesty in right of Canada or of a province, a 
municipality, another registered charity that is not a private foundation, and any club, 
society or association described in paragraph 149(1)(1)), 

(A) who immediately after the particular time, has contributed to the organization 
amounts that are, in total, greater than 50% of the capital of the organization 
immediately after the particular time, and 

(B) who immediately after the person's last contribution at or before the particular 
time, had contributed to the organization amounts that were, in total, greater than 
50% of the capital of the organization immediately after the making of that last 
contribution, or 
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(ii) by a person, or by a group of persons that do not deal at arm's length with each other, 
if the person or any member of the group does not deal at arm's length with a person 
described in subparagraph (i) 

qualified donee, at any time, means a person that is 

(a) registered by the Minister and that is 

(i) a housing corporation resident in Canada and exempt from tax under this Part because 
of paragraph 149(1 )(i) that has applied for registration, 

(ii) a municipality in Canada, 

(iii) a municipal or public body performing a function of government in Canada that has 
applied for registration, 

(iv) a university outside Canada, the student body of which ordinarily includes students 
from Canada, that has applied for registration, or 

(v) a foreign charity that has applied to the Minister for registration under subsection 
(26), ' 

(b) a registered charity, 
C 

(b. l) a registered journalism organization, 

( c) a registered Canadian amateur athletic association, or 

(d) Her Majesty in right of Canada or a province, the United Nations or an agency of the 
United Nations. 

149.1 (2) Revocation of registration of charitable organization 

The Minister may, in the manner described in section 168, revoke the registration of a charitable 
organization for any reason described in subsection 168(1) or wh~re the organization 

(a) carries on a business that is not a related business of that charity; 

(b) fails to expend in any taxation year, on charitable activities carried on by it and by way of 
gifts made by it to qualified donees, amounts the total of which is at least equal to the 
organization's disbursement quota for that year; or 

: · ( c) makes a disbursement by way of a gift, other than a gift made 

(i) in the course of charitable activities carried on by it, or 

(ii) to a donee that is a qualified donee at the time of the gift. 

149.1 (3) Revocation of registration of public foundation 

The Minister may, in the manner described in section 168, revoke the registration of a public 
foundation for any reason described in subsection 168(1) or where the foundation 

( a) carries on a business that is not a related business of that charity; 
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(b) fails to expend in any taxation year, on charitable activities carried on by it and by way of 
gifts made by it to qualified donees, amounts the total of which is at least equal to the 
foundation's disbursement quota for that year; 

(b. l) makes a disbursement by way of a gift, other than a gift made 

(i) in the course of charitable activities carried on by it, or 

(ii) to a donee that is a qualified donee at the time of the gift; 

(c) since June 1, 1950, acquired control of any corporation; 

( d) since June 1, I 950, incurred debts, other than debts for current operating expenses, debts 
incurred in connection with the purchase and sale of investments and debts incurred in the course 
of administering charitable activities; or 

(e) at any time within the 24 month period preceding the day on which notice is given to the 
, foundation by the Minister pursuant to subsection 168( 1) and at a time when the foundation was 

a private foundation, took any action or failed to expend amounts such that the Minister was 
entitled, pursuant to subsection 149 .I ( 4), to revoke its registration as a private foundation. 

149.1 (4) Revocation of registration of private foundation 

The Minister may, in the manner described in section 168, revoke the registration of a private 
foundation for any reason described in subsection 168(1) or where the foundation 

(a) carries on any business; 

(b) fails to expend in any taxation year, on charitable activities carried on by it and by way of 
gifts made by it to qualified donees, amounts the total of which is at least equal to the 
foundation's disbursement quota for that year; 

(b.1) makes a disbursement by way of a gift, other than a gift made 

(i) in the course of charitable activities carried on by it, or 

(ii) to a do nee that is a qualified do nee at the time of the gift; 

(c) has, in respect of a class of shares of the capital stock of a corporation, a divestment 
. obligation percentage at the end of any taxation year; 

(d) since June 1, 1950, incurred debts, other than debts for current operating expenses, debts 
incurred in connection with the purchase and sale of investments and debts incurred in the course 
of administering charitable activities. 

149.1 (4.1) Revocation of registration of registered charity 

The Minister may, in the manner described in section 168, revoke the registration 

(a) of a registered charity, if it has entered into a transaction (including a gift to another 
registered charity) and it may reasonably be considered that a purpose of the transaction was to 
avoid or unduly delay the expenditure of amounts on charitable activities; 

(b) of a registered charity, if it may reasonably be considered that a purpose.of entering into a 
transaction (including the acceptance of a gift) with another registered charity to which 
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paragraph (a) applies was to assist the other registered charity in avoiding or unduly delaying the 
expenditure of amounts on charitable activities; 

( c) of a registered charity, if a false statement, within the meaning assigned by subsection 
163.2(1), was made in circumstances amounting to culpable conduct, within the meaning 
assigned by that subsection, in the furnishing of information for the purpose of obtaining 
registration of the charity; 

(d) of a registered charity, if it has in a taxation year received a gift of property ( other than a 
designated gift) from another registered charity with which it does not deal at arm's length and it 
has expended, before the end of the next taxation year, in addition to its disbursement quota for 
each of those taxation years, an amount that is less than the fair market value of the property, on 
charitable activities carried on by it or by way of gifts made to qualified donees with which it 
deals at arm's length; 

( e) of a registered charity, if an ineligible individual is a director, trustee, officer or like official 
of the charity, or controls or manages the charity, directly or indirectly, in any manner whatever; 
and 

, : (f) of a registered charity, if it accepts a gift from a foreign state, as defined in section 2 of 
the State Immunity Act, that is set out on the list referred to in subsection 6.1(2) of that Act. 

1. 

Revocation of Registration of Certain Organizations and Associations 

168 (1) Notice of intention to revoke registration 

The Minister may, by.registered inail, give notice to a person described in any of paragraphs (a) 
to (c) of the definition "qualified donee" in subsection 149.1(1) that the Minister proposes to 
revoke its registration if the person 

I 

I 

(a) applies to the Minister in writing for revocation of its registration; 

(b) ceases to comply with the requirements of this Act for its registration; 

( c) in the case of a registered charity or registered Canadian amateur athletic association, fails to 
file an information return as and when required under this Act or a regulation; 

'' 
( d) issues a receipt for a gift otherwise than in accordance with this Act and the regulations or 
that contains false information; 

(e) fails to comply with or contravenes any of sections 230 to 231.5; or 

(f) in the case of a registered Canadian amateur athletic association, accepts a gift the granting of 
which was expressly or implicitly conditional on the association making a gift to another person, 
club, society or association. 

168 (2) Revocation of Registration 

1 

• Where the Minister gives notice under subsection 168(1) to a registered charity or to a registered 
Canadian amateur athletic association, 
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( a) if the charity or association has applied to the Minister in writing for the revocation of its 
registration, the Minister shall, forthwith after the mailing of the notice, publish a copy of the 
notice in the Canada Gazette, and 

(b) in any other case, the Minister may, after the expiration of 30 days from the day of mailing of 
the notice, or after the expiration of such extended period from the day of mailing of the notice 
as the Federal Court of Appeal or a judge of that Court, on application made at any time before 
the determination of any appeal pursuant to subsection 172(3) from the giving of the notice, may 
fix or allow, publish a copy of the notice in the Canada Gazette, 

and on that publication of a copy of the notice, the registration of the charity or association is 
revoked. 

168 (4) Objection to proposal or designation 

A person may, on or before the day that is 90 days after the day on which the notice was mailed, 
serve on the Minister a written notice of objection in the manner authorized by the Minister, 
setting out the reasons for the objection and all the relevant facts, and the provisions of 
subsections 165(1), (LI) and (3) to (7) and sections 166,166.1 and 166.2 apply, with any 
modifications that the circumstances require, as if the notice were a notice of assessment made 
under section 152, if 

(a) in the case of a person that is or was registered as a registered charity or is an applicant for 
such registration, it objects to a notice under any of subsections (1) and 149.1(2) to (4.1), (6.3), 
(22) and (23 ); 

(b) in the case of a person that is or was registered as a registered Canadian amateur athletic 
association or is an applicant for such registration, it objects to a notice under any of subsections 
(1) and 149.1(4.2) and (22); or 

I 

(c) in the case ofa person described in any ofsubparagraphs (a)(i) to (v) of the definition 
"qualified doriee" in subsection 149.1(1), that is or was registered by the Minister as a qualified 
donee or is an applicant for such registration, it objects to a notice under any of subsections (1) 
and 149.1(4.3) and (22). 

172 (3) Appeal from refusal to register, revocation of registration, etc. 

Where the Minister 

(a) confirms a proposal or decision in respect of which a notice was issued under any of 
subsections 149.1(4.2) and (22) and 168(1) by the Minister, to a person that is or was registered 
as a registered Canadian amateur athletic association or is an applicant for registration as a 
registered Canadian amateur athletic association, or does not confirm or vacate that proposal or 
decision within 90 days after service of a notice of objection by the person under subsection 
168( 4) in respect of that proposal or decision, 

(a.I) confirms a proposal, decision or designation in respect of which a notice was issued by the 
Minister to a person that is or was registered as a registered charity, or is an applicant for 
registration as a registered charity, under any of subsections 149.1(2) to (4.1), (6.3), (22) and 

. (23) and 168( l ), or does not confirm or vacate that. proposal, decision or designation within 90 
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days after service of a notice of objection by the person under subsection 168( 4) in respect of 
that proposal, decision or designation, 

(a.2) confirms a proposal or decision in respect of which a notice was issued under any of 
subsections 149.1(4.3), (22) and 168(1) by the Minister, to a person that is a person described in 
any ofsubparagraphs{a)(i) to (v) of the definition "qualified donee" in subsection 149.l(l) that 
is or was registered by the Minister as a qualified donee or is an applicant for such registration, 
or does not confirm or vacate that proposal or decision within 90 days after service of a notice of 
objection by the person under subsection 168(4) in respect of that proposal or decision, 

(b) refuses to accept for registration for the purposes of this Act any retirement savings plan, 

( c) refuses to accept for registration for the purposes of this Act any profit sharing plan or 
revokes the registration of such a plan, 

(d) [Repealed, 2011, c. 24, s. 54] 

( e) refuses to accept for registration for the purposes of this Act an education savings plan, 

(e.l) sends notice under subsection 146.1(12.1) to a promoter that the Minister proposes to 
revoke the registration of an education savings plan, 

(f) refuses to register for the purposes of this Act any pension plan or gives notice under 
subsection 147.1(11) to the administrator of a registered pension plan that the Minister proposes 
to revoke its registration, 

(f.l) refuses to accept an amendment to a registered pension plan, 
' 

(g) refuses to accept for registration for the purposes of this Act any retirement income fund, 

(h) refuses to accept for registration for the purposes of this Act any pooled pension plan or gives 
notice under subsection 14 7 .5(24) to the administrator of a pooled registered pension plan that 
the Minister proposes to revoke its registration, or 

(i) refuses to accept an amendment to a pooled registered pension plan, 

the person described in paragraph (a), (a.I) or (a.2), the applicant in a case described in 
paragraph (b ), ( e) or (g), a trustee under the plan or an employer of employees who are 
beneficiaries under the plan, in a case described in paragraph ( c ), the promoter in a case 
described in paragraph ( e. l ), the administrator of the plan or an employer who participates in the 
plan, in a case described in paragraph (l) or (f. l ), or the administrator of the plan in a case 
described in paragraph (h) or (i), may appeal from the Minister's decision, or from the giving of 
the notice by the Minister, to the Federal Court of Appeal. 

180 (1) Appeals to Federal Court of Appeal 

An appeal to the Federal Court of Appeal pursuant to subsection 172(3) may be instituted by 
filing a notice of appeal in the Court within 30 days from 

(a) the day on which the Minister notifies a person under subsection 165(3) of the Minister's 
action in respect of a notice of objection filed under subsection 168( 4 ), 

(b) [Repealed, 2011, c. 24, s. 55] 
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( c) the mailing of notice to the administrator of the registered pension plan under subsection 
147.1(11), 

( c. l) the sending of a notice to a promoter of a registered education savings plan under 
subsection 146.1(12.1), 

( c.2) the mailing of notice to the administrator of the pooled registered pension plan under 
subsection 147.5(24), or 

( d) the time the decision of the Minister to refuse the application for acceptance of the 
amendment to the registered· pension plan or pooled registered pension plan was mailed, or 
otherwise communicated in writing, by the Minister to any person, 

as the case may be, or within such further time as the Court of Appeal or a judge thereof may, 
either before or after the expiration of those 30 days, fix or allow. 

Tax and Penalties in Respect of Qualified Donees 

188 (1) Deemed year-end on notice of revocation 

If on a particular day the Minister issues a notice of intention to revoke the registration of a 
taxpayer as a registered charity under any of subsections 149.1(2) to (4.1) and 168(1) or it is 
determined, under subsection 7(1) of the Charities Registration (Security Information) Act. that a 
certificate served in respect of the charity under subsection 5(1) of that Act is reasonable on the 
basis of information and evidence available, 

(a) the taxation year of the charity that would otherwise have included that day is deemed to end 
at the end of that day; 

I 

(b) a new taxation year of the charity is deemed to begin immediately after that day; and 

(c) for the purpose of determining the charity's fiscal period after that day, the charity is deemed 
not to have established a fiscal period before that day. 

188 (1.1) Revocation tax 

A charity referred to in subsection (I) is liable to a tax, for its taxation year that is deemed to 
have ended, equal to the amount determined by the formula 

A-B 

where 

A is the total of all amounts, each of which is 

(a) the fair market value of a property of the charity at the end of that taxation year, 

(b) the amount of an appropriation (within the meaning assigned by subsection (2)) in respect of 
a property transferred to another person in the 120-day period that ended at the end of that 
taxation year, or 
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(c) the income of the charity for its winding-up period, including gifts received by the charity in 
that period from any source and any income that would be computed under section 3 as if that 
period were a taxatiori year; and 

B is the total of all amounts ( other than the amount of an expenditure in respect of which a 
deduction has been made in computing income for the winding-up period under paragraph (c) of 
the description of A), each of which is 

(a) a debt of the charity that is outstanding at the end of that taxation year, 

(b) an expenditure made by the charity during the winding-up period on charitable activities 
carried on by it, or 

( c) an amount in respect of a property transferred by the charity during the winding-up period 
and not later than the latter of one year from the end of the taxation year and the day, if any, 
referred to in paragraph (l.2)(c), to a person that was at the time of the transfer an eligible donee 
in respect of the charity, equal to the amount, if any, by which the fair market value of the 
property, when transferred, exceeds the consideration given by the person for the transfer. 

188 (1.2) Winding-up period 

In this Part, the winding-up period of a charity is the period that begins immediately after the day 
on which the Minister issues a notice of intention to revoke the registration of a taxpayer as a 
registered charity under any of subsections 149.1(2) to (4.1) and 168(1) (or, if earlier, 
immediately after the day on which it is determined, under subsection 7(1) of the Charities 
Registration (Security Information) Act, that a certificate served in respect of the charity under 
subsection 5(1) of that Act is reasonable on the basis of information and evidence available), and 
that ends on the day that is the latest of 

(a) the day, if any, on which the charity files a return under subsection 189(6.1) for the taxation 
year deemed by subsection (1) to have ended, but not later than the day on which the charity is 
required to file that return, 

(b) the day on which the Minister last issues a notice of assessment of tax payable under 
subsection (I.I) for that taxation year by the charity, and 

(c) if the charity has filed a notice of objection or appeal in respect of that assessment, the day on 
which the Minister may take a collection action under section 225 .1 in respect of that tax 

I· payable. 

I 

I 

I, 

188 (1.3) Eligible donee 

In this Part, an eligible donee in respect of a particular charity is 

(a) a registered charity 

(i) of which more than 50% of the members of the board of directors or trustees of the 
registered charity deal at arm's length with each member of the board of directors or 
trustees of the particular charity, 
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(ii) that is not the subject ofa suspension under subsection 188.2(1), 

(iii) that has no unpaid liabilities under this Act or under the Excise Tax Act, 

(iv) that has filed all information returns required by subsection 149.1(14), and 

(v) tha~ is not the subject ofa certificate under subsection 5(1) of the Charities 
Registration (Security Information) Act or, if it is the subject of such a certificate, the 
certificate has been determined under subsection 7(1) of that Act not to be reasonable; or 

(b) a municipality in Canada that is approved by the Minister in respect of a transfer of property 
from the particular charity. 

188 (2) Shared liability - revocation tax 

A person who, after the time that is 120 days before the end of the taxation year of a charity that 
is deemed by subsection (1) to have ended, receives property from the charity, is jointly and 
severally, or solidarily, liable with the charity for the tax payable under subsection (1.1) by the 
charity for that taxation year for an amount not exceeding the total of all appropriations, each of 
which is the amount by which the fair market value of such a property at the time it was so 
received by the person exceeds the consideration given by the person in respect of the property. 

188 (2.1) Non-application of revocation tax 

Subsections (1) and (1.1) do not apply to a charity in respect ofa notice of intention to revoke 
given under any of subsections 149.1(2) to (4.1) and 168(1) if the Minister abandons the 
intention and so notifies the charity or if 

(a) within the one-year period that begins immediately after the taxation year of the charity 
otherwise deemed by subsection (1) to have ended, the Minister has registered the charity as a 
charitable organization, private foundation or public foundation; and 

(b) the charity has, before the time that the Minister has so registered the charity, 

(i) paid all amounts, each of which is an amount for which the charity is liable under this 
Act ( other than subsection (1.1)) or the Excise Tax Act in respect of taxes, penalties and 
interest, and 

(ii) filed all information returns required by or under this Act to be filed on or before that 
time. 

188 (3) Transfer of property tax 

Where, as a result of a transaction or series of transactions, property owned by a registered 
charity that is a charitable foundation and having a net value greater than 50% of the net asset 
amount of the charitable foundation immediately before the transaction or series of transactions, 
as the case may be, is transferred before the end of a taxation year, directly or indirectly, to one 
or more charitable organizations and it may reasonably be considered that the main purpose of 
the transfer is to effect a reduction in the disbursement quota of the foundation, the foundation 
shall pay a tax under this Part for the year equal to the amount by which 25% of the net value of 
that property determined as of the day of its transfer exceeds the total of all amounts each of 
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which is its tax payable under this subsection for a preceding taxation year in respect of the 
transaction or series of transactions. 

188 (3.1) Non-application of subsection (3) 

Subsection (3) does not apply to a transfer that is a gift to which subsection 188.1 (11) or (12) 
applies. · 

188 (4) Joint and several, or solidary, liability- tax transfer 

If property has been transferred to a charitable organization in circumstances described in 
subsection (3) and it may reasonably be considered that the organization acted in concert with a 
charitable foundation for the purpose of reducing the disbursement quota of the foundation, the 
organization is jointly and severally; or solidarily, liable with the foundation for the tax imposed 
on the foundation by that subsection in an amount not exceeding the net value of the property. 

188 (5) Definitions - In this section, 

' 
net asset amount of a charitable foundation at any time means the amount determined by the 
formula 

A-B 

where 

A is the mir market value at that time of all the property owned by the foundation at that time, 
and 

B is the total of all amounts each of which is the amount of a debt owing by or any other 
obligation of the foundation at that time; 

net value of property owned by a charitable foundation, as of the day of its transfer, means the 
amount determined by the formula 

A-B 

where 

A is the fair market value of the property on that day, and 

B is the amount of any consideration given to the foundation for the transfer. 

189 (6) Taxpayer to file return and pay tax 

Every taxpayer who is liable to pay tax under this Part ( except a charity that is liable to pay tax 
under section 188(1)) for a taxation year shall, on or before the day on or before which the 
taxpayer is, or would be if tax were payable by the taxpayer under Part I for the year, required to 
file a return of income or an information return under Part I for the year, 
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(a) file with the Minister a return for the year in prescribed form and containing prescribed 
information, without notice or demand therefor; 

(b) estimate in the return the amount of tax payable by the taxpayer under this Part for the year; 
and 

( c) pay to the Receiver General the amount of tax payable by the taxpayer under this Part for the 
year. 

189 (6,1) Revoked charity to file returns 

Every taxpayer who is liable to pay tax under subsection 188( 1: 1) for a taxation year shall, on or 
before the day that is one year from the end of the taxation year, and without notice or demand, 

(a) file with the Minister 

(i) a return for the taxation year, in prescribed form and containing prescribed 
information, and 

(ii) both an information return and a public information return for the taxation year, each 
in the form prescribed for the purpose of subsection 149.1(14); and 

(b) estimate in the return referred to in subparagraph (a)(i) the amount of tax payable by the 
taxpayer under subsection 188(1.1) for the taxation year; iµid 

(c) pay to the Receiver General the amount of tax payable by the taxpayer under subsection 
188(1.1) for the taxation year. 

189 (6.2) Reduction of revocation tax liability 

If the Minister has, during the one-year period beginning immediately after the end of a taxation 
year of a person, assessed the person'. in respect of the person's liability for tax under subsection 
188(1.1) for that taxation year, has not after that period reassessed the tax liability of th(, person, 
and that liability exceeds $1,000, that liability is, at any particular time, reduced by the total of 

(a) the amount, if any, by which 

(i) the total of all amounts, each of which is an expenditure made by the charity, on 
charitable activities carried on by it, before the particular time and during the period 
(referred to in this subsection as the "post-assessment period") that begins immediately 
,after a notice of the latest such assessment was sent and ends at the end of the one-year 
period 

exceeds 

(ii) the income of the charity for the post-assessment period, including gifts received by 
the charity in that period from any source· and any income that would be computed under 
section 3 if that period were a taxation year, and 

(b) all amounts, each of which is an amount, in respect of a property transferred by the charity 
before the particular time and during the post-assessment period to a person that was at the time 
of the transfer an eligible donee in respect of the charity, equal to the amount, if any, by which 

11 
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the fair market value of the property, when transferred, exceeds the consideration given by the 
person for the transfer. · 

189 (6.3) Reduction of liability for penalties 

If the Minister has assessed a particular person in respect of the particular person's liability for 
penalties under section 188.1 for a taxation year, and that liability exceeds $1,000, that liability 
is, at any particular time, reduced by the total of all amounts, each of which is an amount, in 
respect of a property transferred by the particular person after the day on which the Minister first 
assessed that liability and before the particular time to another person that was at the time of the 
transfer an eligible donee described in paragraph 188(1 J)(a) in respect of the particular person, 
equal to the amount, if any, by which the fair market value of the property, when transferred, 
exceeds the total of 

(a) the consideration given by the other person for the transfer, and 

(b) the part of the amount in respect of the transfer that has resulted in. a reduction of an amount 
otherwise payable under subsection 188(1.1 ). 

189 (7) Minister may assess 

Without limiting the authority of the Minister to revoke the registration of a registered charity or 
registered Canadian amateur athletic association, the Minister may also at any time assess a 

I • taxpayer in respect of any amount that a taxpayer is liable to pay under this Part. 

I. 
I 
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February 23, 2022 

Charities Directorate. 
Canada Revenue Agency 
Place de Ville, Tower A 
320 Queen Street, 2nd:Floor . 
Ottawa-ON K1A Ol5 

Atterithm: 'Tanya Barbeau . ,., . 

Dear Ms. Qarbeau 

Re: PRIORITY FOUNDA~ION BN 84504 4296-RR0001 (the "Organization") 

.RECtJYEDrREi;u 

CISD 

This letter-is written to follow-up lo oµr.December ?2, 2021 response to your letter (~l?riprity AFL') dated September 9, 
2021. We wonder when we·r,night receive a response to our submissions. · . ' 

You are.aware that the:proper-lnterpretation of ArticleXXI of the Canada•US Tax Convention (-"the Tre~ty") as_it . 
pertains to registered Canl3Qi~n cnarities making gifts to US charities. is. an issue which has been outstanding for 
decades. Enclosed plea~e find a copy of:letter written to the writer on the topic by Roberta Albert b~ck in 1994 after 
an in-pers~n meeting. . ' . 

The.letter documents·that almost three de~ades ago Ru)ings Directorate accepted that-Article XXI "merely treats a gift 
to a U.S. charlty as a·gift"to,aGan'adiimregistered charify". Thatis exactly the·interpretatlon.ta.~eii by tl_lefo~ndation. 
tneFoundaUorp,imp!y asks that.CRA:merely tre.~t.a gift-to.a .U.S. charity as a gift to·a Canadian r~istered.charity", 

The·term ~qualtfied'donee• never once-appe_ars in Article XXL Cbn$equenlly, it is:'ntit defensibl~·for €RA fo'ihsert.the , 
tenn and make·iMhe·definlng ·reason to propose ~voking_ the•FoundaUon's-registration-. 'The Intellectual dishonesty of 
this approach is evidenced,b_y_the fact.that CRA does.not substitute uqualified don~• for ·registered cha~ty" in 
multipl: other pmvlsio_ns·lirthe Income Tax Act-such as the interpretation of "designated gitt•·and "disbursement 
qucta",which u~e the:terin·"registered charity" in their-definitions. 

The "qualified doliee" issue,ls'a r~d herring introduced-by CRA. Even if it were riot, a 'registered'charity" is 
undoubtedlyJncluded in the·defin[tloniof"qiJalified'donee". · · · ; · 

Yours•sincerefy, 
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. Revenue Canada Revenu. Canada 
~ustoms, Excise and Taxation Accise, [)ouanes el llllpot 

December 22, 1994 

Dear•Sir: 

Re:, A:-tlcle 21 of the CanadafU,S, Tax 
Convention and Qualified Donees 

5-942808 
C.Chou1nard 

' 
We are writin&. further t:o our meeting_ (A1bert/lllllllt,ch_!)~inar~/~u~eau) ~# ., 
November 1, 1994 and in. reply to your letter of October 28, .1994,. wherein you 
requested our comments regarding the effect of_ parag:raph- 6 'of ·Artl~le 21 of 
the- Canada/tJ.S. Income Tax Convention (the "Convention") as regards U.S. 
cha.rides. 

More specifically, you inquire whether a U.S. ~harity will"qualify· as a 
'"qualifiec donee", within the meaning of subsection 149. l(l') of the· Income T~ 
Act: (the "Act"), in.light of paragraph 6 of Article 21 of the Convention. 

~ ., i, 

Our Comments 

A "qualified donee" is defined in subsectio_n 149. l(l) as "a donee descr1.bea in 
any of paragraphs 110.l(l)(a) and (b) and the definitigns "to,tala~ charitable, 
giftstl and "to~al Crown.gifts" in subsection118.1(1)"'. _'. 1nt:e·r aJLli,, thi,s 
definition includes a registered charity, which for pu~poses· ·of· i::h~ Act; ' -fs­
define.d under ~ubsection 248(1) of the Act, as: 

(a) a charitable organization, private fo_undationaor pubUc • 
foundation, within the mea.nlngs assigned by subsection 
149 .l(l), that is resident in Canada and was either ·cre'ate'd, 
or established in Canada, or ·· · ' · · · 

(b) a branch, section, p~rlsh, congr~gation or .ii'ther .divis'ion 
of an organization or foundation "described' in paragraph,. 
(a), that is resident in Canada and was .elther :. created or 
established in Canada and that rece'i-ves'' do-itationa ' on· i:ts own behalf, . 

~uUi,g,.,OL-oiio,ota : ,.,.. Oi1eclie1n dn dlti1lon1 
1g• Float, AlblOII T<Mci 16- {11;0, TN' i.iblon 

. ~6 Nlcno!at Strcor 26 ILIO Nlehol•• 
Ounu; ·Ontario OtHw• tOnloriD) 
l(IAOl.8 • .. l<.1AOI.B 
Tot/Tot: 1e1~1 a67•891i3, Fu/l'olllcoPio..,, 1e 1:11 os1-2o·ee 

... ./cont'd 

Ca \ dD..;J · . na, a 
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that has applied to the Minister in prescribed form ,for 
registration .and that is at that time r~gistered as a charitab.le 
organization, private foundation or public foundation. 

The definition also includes a charitable organizatio,n outside Canada to whi.ch 
Her Majesty -in. right of Canada has made, a gift during a particular taxpayer's 
taxation year or thel2 months immediately preceding the taxation 'year. ' 

Paragraph 6 of Article 21 of the Convention states that "For purposes of 
Canadian taxation, .gifts by a resident of Canada to an organization which is 
resident in the Unit~d States, ''Which is generally exempt from United' States 
tax and which could qµalify in Canada to receive deductible gifts Hit were 
created or established and resident in ~ans.da shall be treated as· ,gifts to a 
registered charity", 

.In our view, the effect of paragraph 6 of Article 21 of the Conve~~ion is tnat 
· qualifying g1=ft's to U. $. charities, within the limits prgvided- in that 

paragraph; will: be·treated as if they were made to a registered charity in 
·cana~a •. This pr9vlsion does not, however, deem a U.S. charity to be a 
Canadian re.gistered charity for purposes. of the Act, which purposes include 
the definition °of "qualified donee". It merely treats a gift: to a U .. S. 
charity as a. gift to a Canadian registered charity. 

ln our opinion; a U.S. charity wot,tld only qualify as a "qualified d~n~e" fc;,~ a 
patt~cular taxpayer· if Her Majesty in right of Canada had mad~ a gift to' it 
within the, particular taxpayer's taxation year or the 12 months immediately 
preceding that ·.taxation year. 

We trust th~t. these c9mments will be of assistance, 

·Yolirs·truly, 

. R.A. Albert 
for Director 

'" Busines_~ and Getler.al Division 
Rulings rHractorate 
Policy ·and Legisl~t:i°.n Branch,. 
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December 22, 2021 

Charities Directorate 
Canada Revenue Agenc 
Place de VIiie, Tower A 
320 Queen Stree~ 2nd Fl or 
Ottawa ON K1A OL5 

Attention: Tanya Barb u 

Dear Ms, Barbeau 

Re: PRIORITY FO NDATION BN 84504 4296 R~0001 (the "Organization") 

PAGE 02/08 

This letter is written in ]ponse to your letter (•Priority AFL ") dated September 9, 2021, 

INTRODUCTION 

We trust that you wiU agrre that the audit findings set out In the Priority AFL identify one are.a of non-:eompliance that 
clearly mertts further dlsq~sslons and consideration, namely, Issue #1 - "Failure to devote resources lo a charitable 
purpose". More specific lly, this Is the matter of Interpretation of the Canada-US Tax Convention·('the Treaty") as it 
pertains to registered adlan charities making gifts to US charities, hereafter referred to as 501(c)(3)s, We trust 
you will agree that the ot er areas on non-compliance (Items 2 and 3) are minor and somewhat Immaterial to thls 
audit. As we belleve th minor concerns can be or have already been resolved to the satisfaction of all parties with 
the Information you hav provided to the Organization to date on these Issues along with tha Information provided 
herein. If the Minister cl termlnes that It ls necessary to continue to Include Issue~ 2 and 3 In this audit process, we 
respectfully suggest that thls would unnecessarily draw attenUon away from the substantive matter at hand - the 

_ · Treaty and whether It en Jes a registered charily to make gifts to US registered charities. To be clear, we are very 
Interested in working wf Charitles Directorate to settle the matter of the Treaty with respect to registered Charities as 
we feel It Is Important to he sector and believe it is good public policy to have clarity on how the Treaty impacts 
registered Canadian cha · ·es. We are therefora prepared to take this matter before the Federal Court of Appeal and 
it would be best f'Or all p ~es to have the Treaty question· be the only question of law brought before the courts. 
Alternatively, in the even that the information provided below regarding the Treaty satisfies your concerns, we would 
ask that the audit pe clo ed with no further compliance action or, if yo,u feel it appropriate, with a Compliance 
Agreement ~r education letter on the matters of Item 2 and 3. · 

ISSUE #1 - FAILED TO DEVOTE RESOURCeS TO A CHARITABLE PURPOSE 

Your letter opens with C · stating Its posHion that "[a]s a registered charity, the Organization must comply wlU1 the 
law·. We respond. by sta ·ng our position that "as the regulator of charities, Charitles Directorate must comply with 1he 
law". Accordingly, we p vlde our response With the expecta~on of full and open discussions on the matters at hand 
and with the anticipation that we will work together to address your concerns which have arisen from this audit. 
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Paragraph 7 of the Tre 

The only Issue of signifi nee, In our view, Is whether Charities Dlreqtorate is correct as a "question of law' In its 
Interpretation of paragra h 71 ("Paragraph 7") of Article XXI of the Canada - US Tax ConventlOn. In the portion of the 
Priority AFL with the hea Ing 1he CRA Position" CRA accepts that Paragraph 7 is an applicable provision of the law 
of Canada binding upon RA. · 

Further, "CRA accepts th t any organization that is exempt under section 501 (e)(3) of the U.S. tntemal Revenue 
Code Will qualify for the urposes of paragraph 7 of Article XXI of the Treaty". There Is no cl!spU1e that the 
organizations to which P lority Foundallon made gifts are organiza~ons exempt under section 501 (c)(3) of the U;$. 
Internal. Revenue Code. 
More Importantly, CAA a cepts that 

, "if an organlzatl n is exempt under section 501 (c)(3) of the U.S. lntemal Revenue Code, a Canadian 
resident may c aim a deduction for the eligible amount of a gift to that organization, not to exceed 75 per 
cent of their ln me from U.S. sources, for the purpose of reducing their tax liability in Canada with respect 
to that income'. · · 

Unless CRA can deny th t Priority Foundation is "a Canadian resident", CRA has conceded in the Priority AFL that 
Paragraph 7 applies to rlority Foundation. The wording of Article XXI In mulUple paragraphs make it clear that It 
Includes incorporated o , anlzatlons. The Priority AFL makes not the slightest effort to refute that Priority Foundation Is 
a qualifying Canadian re ldent and can seek to bring itself under this provision, · 

The CRA Posltjon goes n to state: 

"This recognitio does not mean that a U.S. charity that has been designated as 501 (c)(3) organization Is 
also a "qualifl donee" for the purposes of the Act. 15 u Is our position that paragraph 7 of Article XXI of the 
Treaty does no operate to render a U.S. 501 (c)(3) entity a vquallfied donee" under the Act for the purposes 
of allOwlng a C nadlan registered charity to make disbursements. by way of gift ro a U.S. 501 (c)(3) 
organlzaUon.• 

The Priority AFL Is less an intellectually honest when it cites as the authority for this position paragraph 3 of Public 
Television Association o Quebec v. Cenada (National Revenue), 2015 FCA 170 (PTAQ). In paragraph 3 the Court 
merely states the Minlst r's position on paragraph 7 of the Treaty as the second ground for the appeal. In the 
following paragraph the fourt goes on to explicitly state that it is not necessary for the Court to deal with the second 
ground advanced by lhelMlnister. The Priority AFL fails to meet the requisite grounds of fairness to a registered 
charity when the Mlnlste misrepresents the law in this way. . 

CRA's lack of fairness Is even more.egregious because the PTAQ case is the second occasion on which the Federal 
Court of Appeal has refr ined from deciding whether the Minister Is correct In her Interpretation of Paragraph 7 of the 
Treaty. In paragraph 14 of Prescient Foundation and Minister of National Revenue, 2013 FCA 120 ("Prescient 

7. Fer ltui /XJIPOm ol a11wrh.n f3J~ion. ~ by" ~ or C1111s~e IO B~ o,psnall!/on mat i, a 111~ ol ll>e Vnitw Stale4. ~1 /1 ge,,en,/ly "11.empl ftOtn 
Viii/er/ SIIIIM /1111 enct ffl8I COl(d (llJ In ~ nilda .s a~/W!I dl~ yif n Wf!ll/8 t&/1t1entdCaneda 81111 r:re&lfld ore,lablimedJn Ct11J1111, $Ila/I be !reeled &agtR8 IOa 
,wgli~G/le/lty,' IIOL\'8\'81, note N S//Ofl Sfia/11>9 aval~ in 111yfo~etiOllyeN.,;tt, ,aspe'110eu<:ill r,111, (OIIIWl~en,udl i lfs toa~pc oru~ ly•I lWlkll M9 
1115/dem !1'6 rrwmbCl'o/l/le ~ flllrtll)'/t OfwtlUNOl}91J) RI lhl fU/Bnt Illar~ tolivf--ould ~ -df/lc amrwnto!R/110#11181 WOl/ld be even," l>lldtlrth, Income T~ 
Act 1me on~ lncomuf lJI• r;sidettl lh~t~, M/11 lht ,u;m;nt'1J Income errs1,,q In tna utilrod Srahls. The pfKC'dllfJ wntence 111all not bo lnr,rp1111ea"' el/Ow In any reinon 
yes, "1/er flOm /er11/f/Jfl 10r~ IC ~ cllanll'c-s In e.rc:eu oflh• omounl ohefi6( MOWllrl 11noer 11)9 /l81Cf/f1/flgl HmirofiGns of IN h,k of C1J111Jd3 itl rwp&<t ol 1$11$1,0r 11irts 
lo reg/Blllf8d cnsrlliua, ' 
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Foundationj the Federal Court of Appeal held: 
"There are extrl ble questions of law raised by the appellant in this case which must be reviewed on a 
standard of co ctness, including, notably, whether a charitable gift to a non-qualified donee is a valid legal 
ground to revok a registration.'' 

In the previous paragrap the Court held 
"Parliament has not provided fur deference to the Minister on questions of law In the conlext of an appeal 
under paragrap 172(3}(a.1) of the Act.., . I add to this discussion that, In the normal course of lltlgatlon 
invoMng. the Ac , no deference is showed by the Tax Court of Canada, or this C-Ourt, to the CRA's or the 
Minister's lnterp ~on of the Act, and I see no reason why this approach should be different when dealing 
with appeals un er paragraph 172(3)." 

.C-Onsequendy, as a matt r of law it is very clear that the Court have as much respect for the position taken on the 
Interpretation of Paragra h 7 of the Treaty by Priority Foundation as they do the position of the Minister. It is a breach 

· of the standard of faime to which Priority Foundation is entitled for the Priority AFL to reference CRA Interpretation 
Rullng 2010-03B08 (whl predates both of these Federal Court of Appeal unanimous decisions) and be silent on (or 
misrepresent) the decisl ns of the Court. 

The CRA Position mak it clear that a Canadian resident may claim a deduction for the eligible amount of a gift to a 
501 (e)(3) organization, ot to exceed 75 pet cent of their income from U.S. sources, for the purpose of reducing their 
tax liability In Canada wi respect to that income. As a matter of law and according lo the wording of the Act, the tax 
benefit for charitable do afions is only available to a Canadian resident who has made a gift tri a "qualified donee11

• 

. The definition of ~charita le gift'' In subsection 110.1(1) as well as the definition of 'total charitable gifts" In subsection 
118.1(1) only provide fof,ax benefits If lhe gift is to a "qualified donee". The tax benefit accruing to a Canadian 
resident donor to a 501 )(3) organization set out in The CRA Position Is only possible under the provisions in the Acl 
If the recipient 501 (c)(3) organization Is treated as a "qualified donee•. 

' ' 

It is also significant that JParagraph 7 uses the term •registered charity" to refer equally to a •qualified donee• and a 
501 (c)(3) organization; I .is indisputable that the Act makes "registered charity" the first category of what the statute 
calls a 'qualified donee" o In.some regard~ Is a red herring to stake the Minister's interpretation on the position !hat 
~e Treaty merely make a 501 (cX3} organization· a "registered charity" rather than a •qualified donee·. Note the final 
senlence whlch states: . 

The preceding entence shall not be Interpreted to allow In any taxation year relief from taxation for gifts to 
registered chari ies [501 (c)(J) organizations} In excess of the amount of relief allowed under the 
percentage limi ations of the laws of Canada in respect of relief fur gifts to registered charities (11qualifiect 
donees"J. · 

CRA's interpretation Rul ngs as.well as Its guidance posted on its·webstte focuses exclusively on the tax relief 
provided by Paragraph , The CBA Position does the same when it begins: 

The Canada U.S. Tax Conventior.i (the Treaty) provides limited tax relief with respect to gifts made by 
C~nadian resld nts to U.S. organizations. 

Whlle this is undoubled! correct, the CRA makes a fundamental'mistake in statutory Interpretation when it ignores 
the construct of Paragra h 7. It opens with the words "For the purposes of Canadian taxation" and sets out that gifts 

. by a resident of Canada o a 501 (c}(3) organiZation shall be treated as gifts to a registered charity. This Is as far Into 
Paragraph 7 that Priori! FoundaUon needs to read because it Is ·merely a residenl of Canada seeking to make a gift 

3 
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to a registered charity. It snot seeking tax rellef. Those who are seeking tax relief must read further because the 
sentence continues how ver, no relief from taxation shall be available... Priority Foundation need not concern 
Itself with CRA's lnterpre tion with the latter part of that sentence because It rests its statutory right to make a gift to a 
501 (c)(3) organization I the opening part of the sentence which precedes the seml-cqlon. The proper Interpretation 
of the grammatical use o the term "however," supports that there Is a larger group of Canadian residents seeking to 
make gifts to a 501 (c)(3 organization than those ~onors who are ~eeking tax relief. 

FAILED TO DEVOTE R SOURCES TO A CHARITABLE PURPOSE 

Th~ Priority AFL goes o for four pages about agency agreements and carrying on its own activities, There Is 
absolutely nothing In the udit which supports any intertion of Priority Foundation doing anything other than makings 
gifts to registered charitl s. As set out earlier In this letter, we would hope that CRA Is not trying to fabricate an 
alternate ground for revo ation so that the Court can revoke based·upon activities rather than having to make a 
decision on the Treaty a it did In the PTAQ case. Thefac!s of the audit make It clear there is no merit fora 
revocatlon based upon s bsections 149.1(3) and 166(1)(b), 

It is troubling from a fai~ess perspective that CRA as the regulator of Priority Foundation would go on at such length 
about there being no ch~ritable purpose when the Federal Court of Appeal in Prescient Foundation case made it clear 
that a Canadian foundation making a gift to a 501 (c)(3) organization was a charitable purpose at common law. 

PRIVATE BENEFIT 

Similarly, !he holding of e Federal Court of Appeal 1n Prescient Foundation on a gift to a ~01 (c)(3) organization 
makes ii clear that there s no merit to the Priority AF L's allegations t~at Priority Foundation conferred non-incidental 
private benefits. . · 

The Priority AFL's rellan upon this paragraph supports Priority Foundation's claim that the only Issue of significance 
Is the Interpretation of P ragraph 7 of the Treaty. 

UNDUE BENEFIT 

The Priority AFL conve s the meaning of "undue benefit'' into a question of law When It states: 
DTypically, priv e benefits that are unacceptable under the common law will also be 'undue• benefits under 
su bsectlon 188 I (5) of the Act''. · 

Perllamenl enacted a si nificanUy complex definition of "undue benefits" in subsection 188. I (5) of the Act, CRA 
displays a flagrant dlsre ard for the rule of law when It applies a common law definition Instead of Parliament's 
statutory definition. Pres _mably, the reason CRA has·threatened a penalty under subsection 188. I (4) Is so that the 
Issue as to the lnterprel~on and application of Paragraph 7 of the Treaty wUI be heard by the Tax Court of Canada 
~ther than the Federal qourt of Appeal. Having twice failed to get the Federal Court of Appeal to adopt Its 
interpretation of Paragra h 7, CRA seems to be framing the issue in a way which will cause it .to be heard by the Tax 
Court of Canada In the h pe that it will receive a more favourable detennination in a different court. • 

4 
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FAILURE TO MEET ITS DISBURSEMENT QUOTA 

The Federal Court Qf Ap eal ln Prescient-Foundation made it clear that the Priority AFL is mistaken when it states that 
gifts to a 501 (c)(3) orga;,za~on are "not expenditures in furtllerance of the Organization's purposes". However, the 
Organization was conce ed that an auditor may not consider that these gifts satisfy Its disbursement obllgatlons set 
out in Section 149.1(3) f the Act. Accordingly, during its 2018 fiscal year, it gifted a total of $35,750 to six Canad!an 
registered charities In a F.ress effo~ to comply with the law with regard to Its _2018 disbursement quota. It then 
appfied the dlsbursemen excess to fully satisfy its 2016 and 2017 shortfalls. The audit period did not include the 
2018 fiscal year and ther tore this lnformaHon was not readily available to you at-the time of the audit. The 2018 
T3010 on file with CRA vides the detalls of these gifts, However1 please advise if you would prefer to have the 
Organization provide yo with a copy of the 2018 T1236. We trust this further Information satisfies your concerns 
regarding this area af no -compliance you liave identified. 

The Priority AFL letter al · notes that the Organization reported the total amounts disbursed to 501 (c} (3)s on Line 
5050 of Its T3010 Retur and you advisa that line 5050 for the Organlzatlon's 2015, 2016 and 2017 T3010 Returns 
"should have reporte a 0". Our response to this statement Is that the Organization uses a CRA approved 
software program - which automatically populates Line 5050 with the Information from Form T1236, 
Consequently, the Orga lzatlon completed its 1301 O Returns and related T1236 forms as best as It was able to do 
within the confines of thi software program and the form of the T3010 and T1236. 

While the Organization j~nowledges that public foundations making gifts to 501(c)(3)s Is not common, we believe 
the T1236 form provlde~r the reporting of these gifts. You w/11 know that the Organization completed the T1236 by 
listing all the charities w loh received funding and noted the locations of these charities. You will also note thal at the 
top of tfle T1236 form - e title is 'Completing the Qualified donees worksheet/Amount provided to other 
organizations' (empha 1s added). The next line states "registered charities can make gifts ta qualified donees. 
Enter the required lnfor ation for gifts made to each quallfied donee or other organization (emphasis added), Page 
2 of the form Is titled "Co pfeting the Qualified donees worksheets/Amounts provided to other organizations" and 
provides detailed lnstruc ion whlch the Organization relied upon to complete its T1236 correctly. The instructions 
include 'List the name of~ach organization (emphasis added) that received a gift from the charity. You wlll note 
that the instructions do n t state 'Lisi the name of each Qualified donee'. Further, the Instructions provide·that the 
Organlzatlon must give t recipient organization's complete business number (BN) If It has one (emphasis added). 
Next, the Instructions 3e that to complete the required lnfonnation regarding the location of the recipient charity, "If 
the o~anlzatlon Is outsl e t~e country, enter its full malling address, incl~dlng the country". _Final~y, the Instructions 
regarding Total amount f gifts states "enter the total amQunt of all gifts, including non-cash gifts) given to the 
organization. Amounts I1ust be in Canadian dollars." Again, these instructions use the tenn 'organization' not 
'qualified donee' which e believe is material. 

The fact that Line 5050 f the T3010 form arbitrarily shortens the description of the information provided in Form 
T1236 from 'Completing e Qualified donees worl<sheel/Amount provided to other organizations' to "Total 
amounts of gifts made t qualified donees' rs an issue for the regulator to address. Certainly, we have struggled with 
this 'disconnect' In term of how to complete both the T1236 and the T301 0 regarding gifts to 501 (c)(3)s. Please 
advise if we shourd over ride the software and input the total gifts to 501 (c)(3)s in some other location on the T3010 
~nd the Organization wil do so in future filings. and would also file T1240s as appropriate for the audit period, if so 
instructed, To be clear, we believe It ls important to provide as muQh information as f)QSsible.on the recipient 
charities by way of the T 236and we believe we have completed the T1236 correctly and pursuant to the instructions 
on the Fom,, · 

5 
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In any event CRA Is res onslble 1or composing the pre~ribed "form of the Information return and detalllng the 
prescribed information2 ich every registered charity must flle with the Minister. It is clear that the Minister does not 
believe that a 501 (c)(3) rganization Is a qualified donee so it is understandable that the Minister would compose a 
T3010 which Is consisten~I with her belief. However, it is a breach of fairness to propose to revoke the reg[stratton of 
Priority Foundation for Its failure to accurately complete a public lnform~tion return which was composed upon a 
mistaken interpretation of the law, 

FAIL~RE TO FILE AN 11 FORMATION RETURN 

The Priority AFL also sta ed that the organization "did not accurately complete Its Information returns for fiscal periods 
under auait:, in that Items reported were incorrectly Identified". We have already set out our reasons for flllng tt,e 
T3010s with the amoun on Line 5050. You have noted that during Its fiscal pertod ended July 31 2015, the 
Organiza~on reported $1 9,283 on its Form T1236 but reported $193,159 on line 5050. Importantly, you advised that 
'The discrepancy of $83, 6 remains unreconciled". First, the discrepancy is $43,866 NOT $83,866. Apparently, we 
all make minor mistakes !ch leads us to the next comment The OrganiZation filed its 2015 T3010 and Schedules 
including the T1236, Ho ever, the sev0nd page of the. T.1236, which was omitted by mistake, contained the 
information regarding a ift of $24,000 to Scripps Health and a gift of $19,866 to Charity: Water. The total of these 
two gifts accounts forth difference of $43,866, We were not aware of this omission until we just recently reviewed 
our PDF of the as-filed T 01 0 and Schedules. Further, in response to your statement that "this discrepancy remains 
unreconciled\ we ask th you re-check your records because we provided you with a full accounting of the 
disbursements totalling 193,149 as an attachment to our letter of March 12, 2019 addressed to the attention of · 
lbrahlm Kanore. Conse uently, we trust the Information provided in March 2019 and In this letter, fully addresses 
your concerns on this m tter. Please advise If you wish to nave us provide you with a copy of.page 2 of the T1236 
Schedule to the 2015 T3 10. 

You have also stated thf'During the fiscal pertod ended July 31, 2015, the Organization reported $653,475 on line 
4510 "Total amounts r:cFlved from other registered charities" was incorrect. We were unaware that we were to 
separate out gifts .the Ortlanlzatlon received as a Qualified donee and gifts received as an Eligible donee. We ·wm not 
make this mistake In futire and thank you for advlslng us of this. . 

We trust you would agre that these non-compliance Issues have been addressed by way of the Priority AFL and that 
CRA Chartties Directora e has fulfilled its mandate to assfst charities by providing education letters, infom1atton on its 
web-site and hosting roa shows. 

The audit also found tha}the Organization did not accurately complete line 5900 on its 2017 T3010. To be fair, the 
Priorily AFL should also ave stated that the Organization did not accurately complete line 5910. Consequently, Line 
5900 was under-reports as you have noted but Line 5910was over-reported. Your records will show that the 2017 
T3010 Incorrectly providf the same information as was reportad on the previous year's T3.010 for llnes 5900 and 
591 0. This error, in ou_r iew, does not warrant anything more than has already been provided to the Organii::ation. 
We confirm that the 201 T301 0 was filed with the correct lnfom1aUon on lines 5900 and 5910 and that the 
Organization has met its disbursement quota requirements based on the correct calculation of. Ole average fair market 

Subf~on 1'9.1 ff'J Ev,,ry tepls/el!lt1 CM11t;' 11nd 191]1srvi'td ~na~a11 am..icur •lhl16c'e-11«c,i ~. witl>/11 ~ mon/lo4 /!Ddl ,~ oms OI eee/1 taKatl0/1 YHI of 

,,.. cl'l!111y or BS&1Jclenon and wlthon llOlke ot ~d. fde wltn i,,e M!ll(8!8f "°"' vn Wo,mgl/on ietum :Hid e p110/lc 1nrorrnel/ori tVtuln lo, 1"-~•' 1/1 p,eeatll9C/ 10,m elld 
~nl,lnl/lg p,wc,tC~ Jfllblnw/on. 
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value of property not use dlrecUy in charitable activities or administratf on during the 24 months before the end of the 
fl~cal period. . 

Finally, the Priority AFL r ported the during all fiscal periods under audit, the Organization failed to file its Form T3010 
within six months of lls tis I year end as required by section 149.1 (14) of the income Tax Act. We note that the 2015 
T3010 was filed 10 days I te while the 2016 and 2017 were filed 36 and 29 days late respectfully. While this is 
certainly filing late, we wo Id suggest that·lhese late filings are not serious In nature and would best be addressed by 
way of an education lette or Compliance Agreement. In any event, the Organization will address this concern in 
future filings, 

CONCLUSION 

We trust you are satisfied with the Information provided regarding the non-compliance areas Items 2 and 3, namely 
"Failing to meet disburse ent quota" and uFalled to flle an information return as and when required by the Act and/or 
its Regulatlonsn respecttv ty·. In this response, we have acknowledged our mistakes with respect to these two are~s 
on concems, provided in rmation for clarification and suggested that a reasonable compliance action to address 
these areas of non-com pl nee. is either no further compliance action or a Compliance Agreement or education letter. 
Certainly, revocation of c arifable status for t~se areas on non-compliance-would seem extraordinarily harsh. 

Further, we trust you will gree that the Organization made every attempt to properly report its gifts to 501(c)(3)s, 
which it belleves Is In co~pllance with the Jaw, using a Charilies D.irectorate reporting environment which denies a 
charity the ability io prope y report these gifts as the forms seem to be based on a flawed interpretation of the US­
Canada Tax Treaty. 

In closing, as set out in o r Introduction, we trust yc:,u will agree that the interpretation of the US -Canada Ta>< Treaty 
as it relates to registered anadian charities Is the matter of alleged non-compliance that needs to be fully addressed 
in the audit process throu h to a satisfactory conclusion. Accordingly, we look forward to working with you to 
complete this audit and b~ng clarity and transparency regarding the interpretation of the US Canada Tax Treaty as ft 
relates lo registered Can dian charities, Priority sincerely believes that CRAs. position on this matter needs to be 
clarified either through th conciuslon of this audit or by the courts for the good of the charitable sector and all Its 
stakeholders~ including Clilarities Directorate. . 

If you require anything fu her at this time, please contact the writer. 

Yours sincerely, 

. 7 



Canada Revenue 
Agency 

Agence du revenu 
du Canada 

September 9, 2021 

Mikael Bingham 
Authorized re resentative 

203-815 Homby Street 
Vancouver BC V6Z 2E6 

Dear Mikael Bingham: 

Subject: Audit of Priority Foundation 

BN: 84504 4296 RR000 1 
File#: 3039368 

This letter results from the audit of Priority Foundation (the Organization) conducted by 
the Canada Revenue Agency (CRA). The audit related to the operations of the 
Organization for the period of August 1, 2014, to July 31, 2017. 

The CRA has identified specific areas of non-compliance with the provisions of the 
Income Tax Act and/or its Regulations in the following areas. 

AREAS OF NON-COMPLIANCE 
Issue Reference 

1. Failed to devote resources to a charitable purpose: 149.1(3), 
a) Delivered non-incidental private benefits: 168(1 )(b), 

i) Non-charitable gifts made to non-qualified 188.1 (4), 
donees 188.1 (5) 

b) Conferred an undue benefit on a person 

2. Failed to meet disbursement quota 149.1 (3)(b), 
l68(1)(b) 

3. Failed to file an information return as .and when required by 149.1 (3), 
the Act and/or its Regulations 149.1(14), 

168(1 )(c) 

As a registered charity, the Organization must comply with the law. If it fails to comply 
with the law, it may either be subject to sanctions under section 188.1 1 of the Act, and/or 
have its registered status (as a charity) revoked in the manner descri~ed in section 168 of 
the Act. 

This letter describes the areas of non-compliance identified by the CRA relating to the 
legislative and common law requirements that apply to registered charities, and offers the 
Organization an opportunity to provide representations to our findings. 

1 Financial sanctions are assessed under Section 188.1 of the Act. 
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The balance of this letter describes the identified areas of non-compliance, and the 
potential consequences of the non-compliance, in further detail. 

Background 

The Organization was registered by the CRA on August 26, 2008, as a public foundation. 
The purposes for which it was registered are the following, as listed in its Letters Patent, 
issued under the provisions of the Canada Corporations Act on August 6, 2008:2 

a) Solicit and receive gifts, bequests, trusts, funds and property and beneficially, or 
as a trustee or agent, to hold, invest, develop, manage, accumulate and administer 
funds and property for the purpose of disbursing funds and property exclusively 
to registered charities and "qualified donees" under the provisions of the Income 
Tax Act; and 

b) To undertake activities ancillary and incidental to the attainment of the 
aforementioned charitable purposes. 

This audit is the Organization's first audit since its registration. 

Identified areas of non-compliance 

1. Failed to devote resources to a charitable purpose 

A registered charity may only use its resources for charitable activities undertaken by the 
charity or for gifting to "qualified donees."3 If unable to carry out its own activities 
through its staff, a charity typically uses an intermediary. An intermediary is an 
individual or non-qualified donee that the charity works with to carry out its o'wn 
activities. The intermediary usuaUy has resources that a charity needs, such as particular 
skills, resources, knowledge of a region, or specialized equipment. If a charity chooses to 
conduct its own activities through an intermediary it must still direct and control the use 
of its resources. A registered charity cannot merely contribute to, or act as a financial 
conduit for, the programs of another organization. 

Though made in reference to an Intermediary relationship, the underlying principles 
enunciated by the Federal Court of Appeal in Canadian Committee for the Tel Aviv 
Foundation v Canada4 are applicable to most intermediary arrangements: 

'Since October J, 2014: Canada Not-fo""profit Corporations Act. 
'A ••qualified doneen means a donee described in subsection 149.1(1} of the Act. As the Act specifically 
states what constitutes a qualified donee, entities not expressly included in the definition are not considered 
qualified donees. 
4 2002 FCA 72, (2002] FCJ no 315. 
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Under the scheme of the Act, it is open to a charity to conduct its 
overseas activities either using its own personnel or through an 
intermediary. However, it cannot merely be a conduit to funnel 
donations overseas. (para 30) 

and 

Pursuant to subsection 149.1(1) of the [Income Tax Act], a charity 
must devote all its resources to charitable activities carried on by 
the organization itself. While a charity may carry on its charitable 
activities through an intermediary, the charity must be prepared to 
satisfy the Minister that it is at all times both in control of the 
intermediary, and in a position to report on the intermediary's 
activities. (para 40) 

As re-iterated by the Court in Lepletot v Minister of National Revenue,5 it is not enough 
for an organization to fund an intermediary that carries on certain activities. The Act 
requires that the intermediary actually conduct those activities on the organization's 
behalf. 

,Where a registered charity undertakes an activity through an intennediary, it must be able 
to substantiate that it has actually arranged for the conduct of that specific activity on its 
behalf and has not simply made a transfer of funds to a non-qualified donee. It must also 
be able to demonstrate that it maintains direction and control over, and is fully 
accountable for, the use of its resources. To this end, a charity would be expected to: 

• select the activity that it will conduct with or through an intermediary based 
on the fact that it will further the charity's charitable purposes, and after 
being satisfied that the intermediary is capable of conducting the activity on 
the charity's behalf; and 

• supervise/ direct, and make significant decisions in regard to the conduct 
of, the activity on an ongoing basis. 

If acting through an intennediary, the charity must establish that the activity to be 
conducted will further its charitable purposes, and that it maintains continued 
direction and control over the activity and over the use of the resources it provides 
to the intermediary to carry out the activity on its behalf. 6 

When a charity transfers funds, property, or resources to contractors, intennediaries or 
partners who carry out its activities abroad, these arrangements can be an acceptable 
devotion of the cha,rity's resources to its "own activities" providing: 

'2006 FCA 128. 
• For more information, see Guidance C0-002, Canadian Registered Charities Canying Out Activities 
Outside Canada, and Guidan.e CG-004, Using an Intermediary to Carry Out Activities Within <:anada. 
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• the charity has obtained reasonable assurance before entering into agreements 
with individuals or other organizations that they are able to deliver the services 
required by the charity (by virtue of their reputation, expertise, etc.); 

• all expenditures will further the Canadian Charity's formal purposes and 
constitute charitable activities that the Canadian Charity carries on itself; 

• the charity regularly monitors the progress of the project or program through 
adequate reports and records of expenditures received from the other party; 

• where appropriate, the charity makes periodic payments on the basis of this 
monitoring (as opposed to a single lump sum payment) and maintains the right to 
discontinue payments at any time if it is not satisfied. 

• an adequate agreement is in place such as a written agreement. Although there is 
110 legal requirement to have a written agreement, and the same result might be 
achieved by other means, a properly executed written agreement is an effective 
way to help meet the own activities test. 

Although entering into a written agreement can be an effective way to help meet the own 
activities test, it is not enough to prove that a charity meets the own activities test. The 
charity must be able to show that the terms establish a real, ongoing, active relationship 
with the intermediary/ and are actually implemented. A charity must record all steps 
taken to exercise direction and control as part of its books and records, to allow the CRA 
to verifythat the charity's funds have been spent on its own activities. While the nature 
and extent of the required direction and control may vary based on the particular activity 
and circumstances, the absence of appropriate direction and control indicates that an 
organization is resourcing a non-qualified donee in contravention of the Act. 

Charities should be mindful that their relationship with their intermediaries is not only 
judged on how well their agreements are written but, more importantly, on their ability to 
show that they direct and control the use of their resources through active, ongoing, 
sustained relationships. The basic elements of a written agreement include: 

• the' exact legal names and physical addresses of all patties; 
• a clear, complete, and detailed description of the activities to be carried out by 

the intermediary, and an explanation of how the activities further the charity's 
purposes; 

• the location{s) where the activity will be carried on (for example - physical 
address, town or city); 

• all time frames and deadlines; 
• any provision for regular written financial and progress reports to prove the 

receipt and disbursement of funds, as well as the progress of the activity; 

'See notably Canadian Committee for the Tel Aviv Foundalion v Canada, 2002 FCA 72 at para 30, [2002] 
FCJ no 315. 
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• a statement of the right to inspect the activity, and the related books and 
records, on reaspnably short notice; 

• a provision for funding in installments based on satisfactory performance, and 
for the withdrawing or withholding of funds or other resources ifrequired 
(funding includes the transfers of all resources); 

• a provision for issuing ongoing instructions as required; 
• for agency agreements, provision for the charity's funds to be segregated from 

those of the intermediary, as well as for the intermediary to keep separate 
books and records; 

• a clause to the effect that if any of the charity's funds or property are to be used 
in the acquisition, construction, or Improvement of immovable property, the 
title of the property will vest in the name of the charity. If not, there will be 
provision showing how legal title to that property is held by a qualified donee; 

• for joint ventures, there must be provisions that enable the charity to be an 
active partner, with a proportionate degree of direction and control in the 
venture as a whole, as well as assurances of the following: 

o the charity's resources are devoted to activities that further its 
purposes; and 

o the charity maintains and receives financial statements and records 
for the entire project on a regular basis; 

• the effective date and termination provisions; and 
• the signature of all parties, and the date. 

Delivery of non-incidental private benefits 

A registered charity must be established and operated for the sole purpose of delivering a 
charitable benefit to the public or a sufficient segment thereof. The public benefit 
requirement prevents a charity from conferring an unacceptable private benefit in the 
course of pursuing charitable purposes. 

At common law, a private benefit8 means a benefit provided to a person or organization 
that is not a charitable beneficiary, or a charitable beneficiary where a benefit goes beyond 
what is considered to be charitable. Private benefits can be conferred on a charity's staff, 
directors, trustees,,members, and/or volunteers while they are carrying out activities that 
support the charity, or to third parties who provide the charity with goods or services. 
Where it can be fairly considered that the eligibility of a recipient relates solely to the 
relationship of the recipient to an organization, any resulting benefit will not be acceptable. 
Providing a private benefit is unacceptable unless it is incidental to accomplishing a 
charitable purpose. A private benefit will usually be incidental where it is necessary, 
reasonable, and proportionate to the resulting public benefit. 9 

' For more information, see CRA Guidance product CG·O l 9: How to draft purposes fur charitable 
registration. Note that the tenns "Personal benefit'' and "Private benefit'' are interchangeable. 
• For more information, see CRA Policy statement CPS-024, Guidelines for registering a charity: Meeting 
the public benefit test. 
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Necessary means legitimately and justifiably resulting from: 

• an action taken to achieve a charitable purpose; 
• a necessary step, a consequence, or a by-product of an action taken to achieve a 

charitable purpose; or 
• the operation of a related business as defined in paragraph 149.l(l) of the Act. 

Reasonable means related to the charitable need and no more than is needed to achieve the 
purpose, and f~irly and rationally assessed and distributed. 

Proportionate means the private benefit cannot be a substantial part of a purpose or activity, 
or be a non-charitable end in itself. The private benefit must be secondary and the public 
benefit must be predominant and more significant. · 

Additionally, the public benefit cannot be too speculative, indirect or remote, as compared 
to a more direct private benefit, particularly when a direct benefit is to private persons, 
entities, or businesses. 

Examples of unacceptable (not incidental) private benefit might include: 

• paying excessive salaries/remuneration; 
• paying for expenses, or providing benefits that are not justified or needed to 

perform required duties: 
• providing excessive per diems; 
• unjustified/unnecessary or excessive payments for services, facilities, supplies, or 

equipment; or 
• promoting the work, talent, services, or businesses of certain persons or entities, 

without justification, 

Pursuant to subsection 149.l(l) of the Act, as a public foundation no part of the 
Organization's income can be payable to, or otherwise made available for, the personal 
benefit of any proprietor, member, shareholder, trustee or settler thereof," Any portion of 
a public foundation's income that is received by such a person would be an unacceptable 
private benefit. 

► Audit Findings 

The audit found that the during the fiscal periods ending July 31, 2015, July 31, 2016, 
and July 31, 2017, the Organization made gifts to several non-qualified donees, 10 The 
Organization was unable to provide any supporting documentation to demonstrate that 
the funds transferred to these non-qualified donees were disbursed as parr of the 
Organization's own charitable activities. 

10 Details in this regard are provided below in the section of the letter entitled "Non-charitable gifts to 
non-qualified donees". 
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Non-charitable gifts made to non-qualified donees 

Paragraph 149.1 (3)(b. l) of the Act grants the Minister the authority to revoke the 
registration of a public foundation if it makes a disbursement by way of a gift, other than 
a gift made: 

• in the course of charitable activities carried on by it, or 
• to a donee that is a qualified donee at the time of the gift. 

It is our position that by paying amounts in such a manner as described below, the 
Organization made disbursements by way of gift to non-qualified donees. Further, these 
gifts were not made in the course of a charitable activity, nor were they made in pursuit 
of a charitable puipose. As a result, it is our position that there may be grounds for 
revocation of the Organization's charitable registration under paragraph 149.1 (3)(b. l) of 
the Act 

► Audit Findings 

The Organization reported at line 5050, Total amount of gifts to all qualified donees, of 
its Form T30 I Os, Registered Charity Information Return, that it had, during the fiscal 
periods under audit, disbursed funds totaling $1,118,268 to qualified donees as defined 
by the Act. However, the audit found that recipients of these disbursements were not 
qualified donees under the Act. A detailed list of the gifts made to non-qualified donees, 
during each of the three fiscal periods under audit, is provided be.low: 

Fiscal period ended July 31, 2015 

I) Presbyterian Free Church 
2) International Health Partners 
3) American Endowment Foundation 
4) Mt Hermon Christian Conference Centre 
5) A Broader View Volunteers 
6) Charity Water 
7) Scripps Health 
8) Reducetarian Foundation 

Total 

$ 31,183 
21,000 
84,520 

soo 
4,850 

19,866 
24,000 
7230 

$193.149 
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Fiscal period ended July 31, 2016 

I) Foundation for Cancer Care in Tanzania 
2) Reducetarian Foundation Inc 
3) Smile Train 
4) Charity Water 
5) International Association for Suicide Prevention 
6) Comfort Aid International 

Total 

Fiscal period ended July 31, 2017 

I) Sojourners -EIN 11 23-7380554 
2) Metta Forest Monastery EIN95-9291604 
3) Comfort Aid International BIN 84-1667485 
4) Tibetan Nuns Project EIN 68-0327175 

Total, 

$ 200· 
18,600 
5,422 

17,734 
1,350 

322.875 
$ 366181 

$ 4,872 
2,880 

527,926 
23.260 

$558,938 

At Item 3 of our letter dated January 15, 2019, we requested documentary evidence to 
support the Organization's claim that the $1,1 J 8,268 had been disbursed to qualified 
donees. In that letter, we noted the Organization appeared to have"( ... ) been gifting 
funds to organizations that are not considered qualified donees as defined in the Income 
Tax Act," and requested the following: 

a) Detailed information and documentation regarding the Organization's precise roles 
and responsibilities in each of the activities it has funded, over and above the 
transferring of funds; 

b) Detailed information and documentation regarding the non-qualified donees' 
precise roles and responsibilities while representing the Organization in each of the 
activities funded by the Organization; 

c) Detailed information and documentation to demonstrate the Organizati011 maintains 
direction and control over the funds, as well as the activities, for which it has gifted . 
to non-qualified donees; 

d) Signed/dated copies of formal written agreements between the Organization and the 
non-qw\lified donees, if any; 

e) Copies of the Organization's written record (minutes) for all fiscal periods under 
audit; 

f) Copies of the Organization's accounting working papers; and 
g) Any other infonnation and documentation to explain the gifts to non-qualified 

donees. 

11 Employer lde~tification Number assigned by the tnternal Revenue Services. 
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The Organization's Response 

In response, the Organization provided representations dated March 26, 2019, wherein it 
stated that the transactions were permitted by virtue of paragraph 712 of Article XX! of 
The Canada-United States Income Tax Convention (l 980) (the Treaty). 

This provision of the Treaty states that; 

For the purposes of Canadian taxation, gifts by a resident of Canada to an 
organization that is a resident of the United States, that is generally exempt 
from United States tax and that could qualify in Canada as a registered 
charity if it were a resident of Canada and created or established in Canada, 
shall be treated as gifts to a registered charity; however, no relief from 
taxation shall be available in any .taxation year with respect to such gifts 
(other than such gifts to a college or university at which the resident or a 
member of the resident's family ls or was enrolled) to the extent that such 
relief would exceed the amount of relief that would be available under the 
Income Tax Act if the only income of the resident for that year were the 
resident's income arising in the United States. 

The preceding sentence shall not be interpreted to allow in any taxation year. 
relief from taxation for gifts to registered charities in excess of the amount 
of relief allowed underthe percentage limitations of the laws of Canada in 
respect of relief for gifts to registered charities. 

The Organization's representations specifically state that "The Organization understands 
Article XXI s.S of the Canada- US Tax Convention to mean that its gifts to 
organizations registered under s.50l(cX3) of Title 26 of the United States Code are to be 
'treated as gifts to a registered charity'." - · 

Concerning requested items a) to d) above, the Organization responded that it"( .•. ) 
restricts its activities to its legal purposes, which include 'disbursing furids and property 
exclusively to registered charities and "qualified donees" under the provisions of the 
Income Tax Act."' 

It also stated that it" ... understands the seriousness ofits responsibility to comply with 
the requirements of the lncome Tax Act for its registration," and that it had " ... no 
direction, control, role or responsibilities regarding activities of registered charities and 
qualified donees funded by the Organization 'over and above the transferring of funds."' 

Concerning e) and f) above, we reviewed the Organization's accol!nting working papers 
(General Ledger Reports) and meeting minutes and both documents indicate that the 
Organization continues to disburse funds to non-qualified donees. 

11 In yoor letter you cited section 5 of Article XX1 of !he Treaty, however, according to !he consolidated 
version of1he Treaty, this section has been renamed and n:numbered paragraph 7 (of Article XX!). 
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Concerning e) above, the Organization submitted minutes for the following meetings: 
Aug 15, 2015, Aug 15, 2016, Mar 13, 2017, and Aug 15, 2017. 

Concerning g) above, the Organization explained that CRA policy guidance CG-010, 
Qualified donees, is"( ... ) incomplete in that it does not address the incorporation of 
provisions of the Canada - US Tax Convention into the interpretation of the Income Tax 
Act."13 

The CRA' s Position 

The Canada- U.S. Tax Convention (the Treaty) provides limited tax relief with respect 
to gifts made by Canadian residents to U.S. organizations. Pursuant to paragraph 7 of 
Article XXI of the Treaty, gifts made by a resident of Canada to an organization that is 
resident in the U.S. that is generally exempt from U.S. tax, and that could qualify in 
Canada as a registered charity ifit were created or established and resident in Canada, 
will be treated as gifts to a registered charity for the purposes of reducing the donor's tax 
liability in Canada with respect to their income from U.S. sources.14 

Generally, a corporation may claim a deduction for the eligible amount of such gifts up to 
75 per cent of its income from U.S. sources. The CRA accepts that any organization that 
is exempt under section 50 I (c)(3) of the U.S. internal Revenue Code will qualify for the 
purposes of paragraph 7 of Article XX! of the Treaty. Therefore, if an organization is 
exempt under section 501(c)(3) of the U.S. Internal Revenue Code, a Canadian resident 
may claim a deduction for the eligible amount of a gift to that organization, not to exceed 
75 per cent of their income from U.S. sources, for the purpose of reducing their tax 
liability in Canada with respect to that income. 

This recognition does not mean that a U.S. charity that has been designated as 501(c)(3) 
organization is also a "qualified donee" for the purposes of the Act.l 5 It is our position 
that paragraph 7 of Article XX! of the Treaty does not operate to render a U.S. 501(c)(3) 
entity a "qualified donee" under the Act for the purposes of allowing a Canadian 
registered charity to make disbursements by way of gift to a U.S. 501(c)(3) organization. 

A qualified donee as defined in subsection 149.1(1) of the Act includes a registered 
charity which is defined in subsection 248(1) as a charitable organization, a private 
foundation or public foundation that is resident in Canada and was either created or 
established in Canada that has applied to the Minister of National Revenue in prescribed 
form for registration and that is at that time registered as a charitable organization, a 
private foundation or a public foundation. A qualified donee also includes a charitable 
organization outside Canada to which Her Majesty in right of Canada has made a gift in 
the year or in the 12 months immediately preceding that year. 

"The list ofQDs in CG-010, Qualified donees, and the list ofQDs defined in subsection 149.1(1). 
Qualified donees are one and the same. In our letter, we referred to both (page 2). 
14 See CRA Interpretation Ruling 2010-038081 lES-Donation to a U.S. Charity. 
"See Public Television Association of Quebec v. Canada (National Revenue), 2015 FCA 170 at Para 3. 
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According to our list of foreign charities that have received a gift from Her Majesty in 
rightofCanada,16 none of the 50l(c)(3) organizations listed in the Organization's 
representations or in its Form Tl236, Qualified donees worksheet/ Amounts provided to 
other organizations, are qualified donees. Therefore, we have concluded that during the 
fiscal periods under audit when gifting funds to these organizations, the Organization . 
made disbursements by way of gift to non-qualified donees. 

The Organization's explanations concerning the information and documentation 
requested in our January 15, 2019, letter, confirm the Organization did not make gifts to 
qualified donees, and that the Organization has acted as a conduit during the fiscal 
periods ended under audit. A conduit is a charity that funnels its resource~ to a 
non-qualified donee without direction or control. Acting as a conduit contravenes the Act, 
and could jeopardize a charity's registration. 

A charitable activity is one that directly furthers a charitable purpose - which requires a 
clear relationship and link between the activity and the purpose it purports to further. The 
Act permits public foundations to either make gifts to other organizations that are 
qualified donees or to carry on their own activities. In the case of making a gift, 
paragraph 149.1(3)(b.l) provides that a public foundation may be revoked if it makes a 
gift other than to a qualified donee or in the course of charitable activities carried on by 
it.17 

Conferred an undue benefit on a person 

As explained earlier in this letter, pursuant to subsection 149.1(1) of the Act, as a public 
foundation no part of the Organization's income can be payable to, or otherwise made 
available for, the personal benefit of any proprietor, member, shareholder, trustee or settler 
thereof." Any portion of a public foundation's income that is received by such a person 
would be an unacceptable private benefit. · 

Typically, private benefits that are unacceptable under the common law will also be 
"undue" benefits under subsection 188. 1(5) of the Act. An undue benefit18 means a benefit 
provided by a registered charity, a registered Canadian amateur athletic association 
(RCAAA), or a third party at the direction, or with the consent, of a charity or RCAAA 
that would otherwise have had a right to that amount. · 

An undue benefit includes a disbursement by way of a gift or the amount of any part of 
the income, rights, property or resources of the charity or RCAAA that is paid, payable, 
assigned or otherwise made available for the personal benefit of any person who: 

16 See canada.ea/en/revenue-age11cy/serviceslcharitl•••glvinglother-organl2ations-thnt-iss11e-donation­
receiptl!-qualiried-donees/other-qnallfled-donee<1-llsti11gs/llst-foreign-eharlti~that-bavo-...,..,lved-•· 
glft-majesty-r!ght-ceneda · 
11 This provision is retroactive to December 20, 2002, and cover.a the period under audit. 
See fln.g<.ea/drleg-apl/nwmm-amvm-1 Olln-05-eng,nsp, Clause 308. 
18 Undue Benefit penatri .. are assesoed under subsection 188, 1 ( 4) of the Act. 
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• is a proprietor, member. shareholder, trustee or settlor of the charity or RCAAA; 
• has contributed or otherwise paid into the charity or RCAAA more than 50% of 

the capital of the charity or RCAAA; or 
• does not deal at arm's length with a person in (a) or (b). or with the charity or 

RCAAA. 

Conversely, an undue benefit does not include: 

a) reasonable consideration or remuneration for property acquired or services 
received by the charity or RCAAA; 

b) a gift made, or a benefit conferred, in the course of a charitable act 19 in the ordinary 
course of the charitable activities carried on by the charity unless it can be 
reasonably considered that the beneficiary was eligible for the benefit solely due 
to the relationship of the beneficiary to the charity; or 

c) a gift to a qualified donee; 

As outlined above, the audit found that the Organization made gifts to several 
non-qualified donees during the fiscal periods ended July 31, 2015, 2016, and 2017. In 
total. the Organization gifted $ I ,118,268 ($193,149 + $366,181 + $558,938, respectively) 
to non-qualified donees during the three fiscal periods. under audit. As explained below, it 
is our view that these gifts constitute undue benefits. 

We consider all of the gifts made during the fiscal periods under audit to be undue 
benefits for the following reasons: 

• each of the disbursements was by way of gift; 
• none of the amounts were paid as reasonable consideration or remunerations for 

property acquired or services received; 
• none of the amounts were paid in the ordinary course of the charitable activities 

carried on by the Organization20; and 
• none of the amounts were gifts made to qualified donees, 

Penalty Proposed 

A registered charity that confers an undue benefit is liable to pay a penalty equal to I 05% 
of the amount-of the benefit conferred. It is our view, based on our analysis above, that a 
penalty under the provisions of subsection 188.1 (4) of the Act should be levied against the 
Organization for conferring an undue benefit by making disbursements by way of gift to 
non-qualified donees.21 Please review the table on the following page for details regarding 
the calculation of the undue benefit penalty in each of the three fiscal periods under audit. 

" While charitable act is not defined in the Act, it is considered to refer to an activity that itself provides a 
charilable benefit to an eligible beneficiary. 
20 The Organization confirmed that it had no direction and control over how the non--qualified donees used 
the funds they received as gifts from the Organization. Meaning, the funds were not spent as part of the 
Organization's own charitable activities. 
" See paragraph I 88. J (4)(a) of the Act. 
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Prioritv Foundation 
Fiscal Period Type of Sanction% Sanctioned Amount Sanction 

Endinl! Sanction 
Julv,31, 2015 Undue Benefit !05% $193,149 $202,806 
Julv 31. 2016 Undue Benefit !OS% $366,181 $384,490 
Julv 31, 2017 Undue Benefit 105% $558,938 $586,885 

Total $1,118,268 St.174.181 

The total penalty owing under the provisions of subseetion 188. l (4) of the Act would be 
$1,174,181.00. However, due to the serious nature of the non-compliance issues 
identified during .the audit, we are proposing to revoke the Organization's status as a 
registered charity in accordance with sections 149.1(3)(b.l) and l68(l)(b) of the Act. in 
lieu of assessing a penalty. We reserve the right to revisit this decision before making a 
final determination regarding the Organization's status. 

Summary 

Based on the findings of the audit, we are considering revoking and/or sanctioning the 
Organization for failing to devote its resources to a charitable purpose, for making gifts to 
non-qualified donees, and by extension, for providing an undue private benefit. It is our 
position that the Organization is not operating exclusively for charitable purposes, and no 
longer meets the definition of a charitable foundation.22 Further, as it rio longer meets the 
definition of a charitable foundation, it no longer meets the definition of a public 
foundation.23 For this reason, it is our view that there are grounds for the Minister to 
revoke the charitable status of the Organization under paragraphs 149.1(3)(b.l) and 
168( I )(b) of the Act. 

l. Failure to meet Its disbursement quota 

Subsection 149.1(1) of the Act describes the disbursement quota, a minimum spending 
requirement for registered Canadian charitable organizations. The disbursement quota 
(DQ) is calculated at a rate of3.S% of a registered charity's property not used directly in 
charitable activities or administration. 

The disbursement quota is calculated based upon an average of the value of applicable 
property mai.ntained during the 24 months before the beginning of the fiscal period and 
24 months before the end of the fiscal period (i.e. amounts reported on Line 5900 and 
5910 of the T3010 Information Return). 24 

" The deftnitlon of "charitable fuundation" is provided in subsection 149.1 (I) of the Act 
" The definition of"public foundation" ls pro.vided In subsection 149.l (1) of the Act. 
14 See canada.ca/en/revenue-agency/servlceslcharltles-glvlng/eharltles/operatlng-a-registered­
charltylannuaJ..spendl11a•requirement-disbursement--quota/dlsbtlrsement-quolll~lculatlon 
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Audit findings 

As explained in the preceding section of this letter, the Organization reported the gifts it 
made to non-qualified donees on line 5050 of its Form TIO I Os; however, these amounts 
were not expenditures incurred in furtherance of the Organization's purposes. Therefore, 
the amounts of$193,149, $366,181, and $558,938, which were reported on line 5050 for 
the years 2015; 2016, and 2017, respectively, should have been reported as $0. As the 
Organization has not made gifts to qualified donees, or carried out its own activities 
during the audit period, we have excluded the amounts the Organization reported on line 
5050 for the purposes of calculating its disbursement quota. 

The audit findings indicate the Organization has a shortfall of $22,563 with respect to its 
disbursement quota, as summarized below: 

2015-07-31 2016-07-31 2017-07-31 
1
:· •• ·::p'.,:·~rUtfW ,11:~ '!!it·· ,~l{is~!~t:_.-:;f1~!' l '·r ., .. , ' '• 1 •t\t i, ... . ":;ir;' r{ 1 11ii': 1F">tHt1!i,,)·i ~ 

Line 5900 0 228,783 228,782 
DQ 0 8,007 14,555 
requirement 
Line 5000 0 0 0 
Line 5050 0 0 0 
DO shortfall 0 8,007 14,555 

Total DQ shortfall:$ 22,563 ($8,007 + $14,555) 

Summary 

The disbursement quota requirements for registered charities are designed to ensure that 
the benefit of the tax assistance provided to such organizations and to their donors is 
passed on to those in need of assistance, through the charitable activities of such 
organizations.· 

It is our view that the Organization has failed to comply with the disbursement quota 
requirements outlined in subsection 149.1 (1) of the Act, in that the resources of the 
Organization have not been applied, expended or utilized in a manner shown to constitute 
a charitable use of its resources. Further, paragraph 149.1 (3)(b) of the Act provides the 
Minister with the authority to revoke the Organization's registration where it fails to 
expend in any taxation year, on charitable activities carried on by it and by way of gifts 
made by it to qualified donees, amounts the total of which is at least equal to the 
foundation's disbursement quota for that year. 

For this reason, it is our view that there are grounds for the Minister to revoke the 
charitable status of the Organization under paragraphs 149.1 (3)(b) and. l 68(l)(b) of the 
Act for its failure to meet its disbursement quota and its failure to comply with the 
requirements of the Act for its registration as such. 



- 15 -

3. Failure to file an information return as and when required by the Act and/or 
its Regulations 

Subsection 149. 1 (14) of the Act requires that every registered charity' file an infonnation 
return in the prescribed form, containing the prescribed information, without notice or 
demand, within six months of its fiscal year end. For a registered charity, the prescribed 
form and the prescribed information include: 

• ~orm T30 JO, Registered Charity Information Return; 
• Form TF725, Registered Charity Basic Information Sheet; 
• Form T1235, Directors/rrustees and Like Officials Worksheet; 
• Form Tl236, Qualified donees worksheet/ Amounts provided to 

other organizations, if applicable; and 
• the financial statements. 

Most of the information in a charity's information return is available to the public. The 
public can view a charity's contact information, general activities, and financial 
information, to help guide them in making informed donation decisions. As such, it is the 

· responsibility of the charity to ensure that the information provided in its return, 
applicable worksheets and financial statements, is factual and complete in every respect. 
A charity is not meeting its requirements to file an information return if it fails to exercise 
due care with respect to ensuring the accuracy thereof. The information entered in returns 
is displayed on the CRA website for donors to see. 

Audit findings 

The audit found that the Organization did not accurately complete its information returns 
for the fiscal periods under audit, in that items reported were incorrectly identified. 
Specifically, as explained in the preceding section of this letter, the Organization reported 
at line 5050, Total amount of gifts to all qualified donees, that it had disbursed funds to 
qualified donees, as defined under the Act; however, the audit has determined that the 
recipients of these disbursements were not qualified donees under the Act. 

• During its fiscal period ended July 31, 2015, the Organization reported $149,283 
on its Fonn Tl 236, but reported $193, J 4g2S on line 5050 "Total amount of,gifts 
made to all qualified donees'' on its Form T3010, Registered Charity Information 
Return. The discrepancy of $83,866 remains unreconciled. 

• During its fiscal period ended July 3 l, 2015, the Organizatiol! reported· $653,475 
on line 45 IO "Total amount received from other registered charities" of its 
Form T3010. ln our January 15, 2019, letter, we requested a list of all charities, 
including their Business Numbers (BN/Registration Numbers). from which the 
Organization had received gifts, along with the amounts the Organization had 
received from each, for all fiscal periods under audit. 

"This amount Is the true amount of gifts given to other organizations, as it was supported by the 
Organization ls representations. 
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Based on our review 'of the entities reported in the Organization's general ledger 
report (provided by the Organization on March 26, 2019), the amount reported on 
line 4510 should have been $21,005. This amount represents gifts of$l5,799.79 
from·the Being Grateful Foundation (BN 871308722 RR000l), and $5,205.00 
from the Praxis Foundation (BN 859831638 RROOO I), These two entities are the 
only charities currently registered with the CRA, from which the Organization 
received gifts. 

Further, the Organization included on line 4510 amounts received from entities 
whose status as registered charities had already been revoked at the time the funds 
were transferred to the Organization.26 The amounts transferred by these entities 
should have been reported on line 4530, Total other gifts received for which a tax 
receipt was not issued. The non-registered entities from which the Organization 
received gifts is detailed below: 

Beneficiary 
Scripps International Foundation 
Pacific Light Foundation 
Theanon Charitable Foundation 
Revelstoke Education Foundation 
Central Fund of the Synod 
of the Free Church of Scotland 

Revoked BN 
869154583 RR000l 
845363498 RR00Ol 
891106841 RR00Ol 
853759041 RR000J 
887330595 RR000l 

Amount 
$ 8,484.72 
.$ 20,000.00 
$ 70,000.00 
$500,000.00 
$ 33,985.00 

• The Organization did not accurately complete line 5900, Average value of 
property not used directly in charitable activities or administration during the 
24 months before the beginning of the fiscal period. 

This line represents property such as any real estate, investments, or other assets 
that were not used directly in charitable activities or administration. This may 
include, for example, cash in bank accounts, inventory, stocks, bonds, mutual 
funds, GICs, land, and buildings. 

Based on our calculations, the Organization should have entered the amount of 
$415,865 on line 5900 for the period ended July 31, 2017, instead ofS228,782. 
This means that line 5900 was under reported by $187,083. 

For the fiscal periods under audit, the Organization had assets in excess of 
$25,000: 

Fiscal year Line 4100 (Cash, bank accounts, 
und sliorMcrm investments) 

2015 $457,565 
2016 $374.164 
2017 $374.240 

' 16 For more information, visit lhe Charities Listing on the CRA website. 
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• During all fiscal periods under audit, the Organization failed to file its 
Fonn TIO 10 within six months of its fiscal year end as required by subsection 
149.1 ( 14) of the Act. The repeat late filing observed for the fiscal periods under 
audit is summari7.ed as follows: 

Summary 

Fiscal Period End 
2017-07-31 
2016-07-31 
2015-07-31 

Due Date 
2018-01-31 
2017-01-31 
2016-01-31 

Date Received 
2018-03-01 
2017-03-08 
2017-02-10 

Under subsection 168(1)(c) of the Act, the registration of a charity may be revoked if it 
fails to file a charity information return as and when required under the Act. II is our 
position that the Organization has failed to comply with subsection 149.1(14) of the Act 
by failing to file an accurate and complete Form T3010 as and when required. For this 
reason, there may be grounds to revoke the Organization• s registered status under 
paragraph 168(l)(c) of the Act. 

Conclusion 

On the basis of our audit findings there are sufficient grounds to levy financial penalties 
against the Organization under subsection 188, 1(4) of the Act. Further, for each of the 
reasons detailed above, there appear to be sufficient grounds to revoke the Organization's 
registration as a charity under subsections 149.1(3) and 168(1) of the Act. 

However, as noted earlier, due to the serious nature of the non-compliance issues 
identified during the audit, we are proposing to revoke the Organization's status as a 
registered charity in accordance with subsections 149.1(3) and 168(1) of the Act, in lieu 
of assessing a penalty. We reserve the right to revisit this decision before making a final 
determination regarding the Organization's status. 

The Organization's options: 

a) Respond 

Should yau choose to make representations regarding these proposals, please 
provide your written representations and any additional information regarding the 
findings outlined above within 30 days from the date of this letter. 
After considering the representations submitted by the Organization, we will 
decide on the appropriate course of action, which may include: 

• no compliance action necessary; 
• the issuance of an educational letter; 
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• resolving these issues through the implementation of a Compliance 
Agreement; 

• the application of penalties provided for in section 188. l of the Act; or 
• giving notice of its intention to revoke the registration of the Organiiation 

by issuing a notice of intention to revoke in the manner described in 
subsection 168( l) of the Act. 

b) Do not respond 

You may choose not to respond. In that case, we may proceed with the application 
of penalties described in section 188. l of the Act. or give notice of our intention 
to revoke the registration of the Organization by issuing a notice of intention to 
revoke in the manner described in subsection 168( l) of the Act. 

If you appoint a third party to represent you in this matter, please send us a written 
authorization naming the individual and explicitly authorizing that individual to discuss 
your file with us. For more information on how to authorize a representative, please visit 
our website at bttps://www.canada.ca/en/revenue-agency/services/forms­
publications/forms/aut-Ol.html. 

If you have any questions or require further information or clarification, please do not 
hesitate to contact me at 343-571-0694. My manager, Julie McCaffrey, may also be 
reached at 613-850-7091 . ' 

Tanya Barbeau 
Charities Directorate 
Canada Revenue Agency 
Place de Ville, Tower A 
320 Queen Street, 2nd floor 
Ottawa ON K 1 A OL5 

Enclosure: 
- Disbursement quota calculation 

cc.: Brian Smi_th, Director of Priority Foundation 



Disbursement quota 

The disbursement quota is the minimum amount a registered charity is required to spend each 
year on its own charitable activities, or on gifts to gualitied donees (for example, other registered 
charities). The disbursement quota calculation is based on the value of a charity's property not 
used for charitable activities or administration. 

The disbursement quota is calculated as follows; 

Charitable organizations 

If the average value of a registered charity's property not used directly in charitable activities or 
administration during the 24 months before the beginning of the fiscal period exceeds $100,000, 
the charity's disbursement quota is: 

• 3.5% of the average value of that property. 

Public and private foundations 

If the average value of a registered charity's property not used directly in charitable activities or 
administration during the 24 months before the beginning of the fiscal period exceeds $25,000, 
the charity's disbursement quota is: · 

• 3.5% of the average value of that property. 

A registered charity can use line 5900 in Schedule 6 of the T30!0 return it completes for the 
fiscal period to calculate its disbursement quota for that period. 

start line 5910 

Do not use Line 4250 in Schedule 6 to calculate the disbursement quota. 

Note 
If the charity has permission to accumulate property, it must subtract the amount accumulated 
plus any income earned on this amount from the amount at line 5900, before multiplying by 
3.5%. ' 

To determine .the amount that should be subtracted ftom line 5900, the charity can use the 
amounts entered at line 5500 minus any amounts entered at line 5510 for all the returns to date 
covered by the permission to accumulate property. 
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What is "property not used directly In charitable activities or administration"? 

For the purposes of calculating the disbursement quota, property includes any real estate or 
investment assets that were not used directly in charitable activities or administration. This may 
include, for example, cash in bank accounts, stocks, bonds, mutual funds, GICs, land, and 
buildings. 

How is the average value of property calculated? 

The average value of property is based on a specified number of periods (decided by the charity) 
over a 24-month span. The 24-month span can be divided into two to eight equal, consecutive 
periods. The number of periods is usually chosen when the charity files its first infonnation 
return. Once chosen, the charity must get our written permission to change it. 

For example, if a charity calculates the value ofits property only once a year, it will use two 12-
month periods to calculate an average value. If it values its property every six months, then it 
will use four six-month periods to calculate an average value. 

To establish the average value, first determine the value of the charity's property that is not used 
.directly in charitable activities or administration at the end of each period within the 24-months. 
Then add all of the values together and divide the total by the number of periods. The result is 
the charity's average value of property for the purpose of calculating the disbursement quota. 

Example l 

ABC is a charitable organization that has two assets: a building not used directly in charitable 
activities or administration, and shares in a publicly traded company. The value of the building is 
the fair market value of the property. The value of the shares is set by the closing price on the 
stock exchange for the day on which the valuation period ended. 

ABC calculates the value ofits property not used directly in charitable activities or 
administration twice a year (every six months). Therefore, it uses four periods to establish the 
value of its assets. For the fiscal period ending December 31, 20 I 0, it calculates the average 
value as follows: 

Valuation date Value of building Value ofshares Combined value 
June 30, 2008 $500,000 $90,000 $590,000 
Dec. 31, 2008 $500,000 $100,000 $600,000 
June 30, 2009 $510,000 $110,000 $620,000 
Dec. 3 1, 2009 $510,000 $120,000 $630,000 

The average value of property for the 24 months before the beginning of the fiscal period is 
$610,000 ($590,000 + $600,000 + $620,000 + $630,000 = $2,440,000, divided by four valuation 
periods). The charity reports $610,000 at line 5900 on the return. 



ABC's disbursement quota is $21,350 (3.5% of $610,000) for the fiscal period ending December 
31,2010. 

Example2 

XYZ is a private foundation. It was incorporated in 2009 and received a gift of securities. It was 
registered effective January I, 2010. XYZ calculates the value ofits property not used directly in 
charitable activities or administration at the end of each fiscal period (every 12 months). For the 
return for the fiscal period ending December 31, 2010, it calculates the average value as follows: 

Valuation date 
December 31, 2008 
December 31, 2009 

Value of shares 
$0 
$100,000 

The average value of property for the 24 months before the beginning of the fiscal period is 
$50,000 ($0 + $100,000 = $100,000 divided by two valuation periods.) The charity reports 
$50,000 at line 5900 on the return. 

XYZ's disbursement quota is $1,750 (3.5% of $50,000) for the fiscal period ending December 
31,2010. 

Note 
A registered charity must continue to devote its resources (funds, personnel, and property) to its 
charitable purposes and activities even though the amount for its disbursement quota may be 
calculated as nil. 


