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Court File No. A-245-24. 
FEDERAL COURT OF APPEAL 

B E T W E E N 

JEWISH NATIONAL FUND OF CANADA INC. / FONDS NATIONAL JUIF 
DU CANADA INC. 

Appellant 

– and –  

 
MINISTER OF NATIONAL REVENUE 

Respondent 

WRITTEN REPLY REPRESENTATIONS OF THE APPELLANT 

 

PART I – INTRODUCTION AND OVERVIEW OF SUBMISSIONS 

1. These written representations of the Appellant are in reply to the written submissions 

of the Independent Jewish Voices Canada Inc., David Mivasair, and Ismail Zayid (the 

“Moving Parties”) (Motion to amend Appeal to include the Moving Parties as 

respondents) dated August 15, 2024 (the “Moving Parties’ Submission”). 

2. On July 25, 2024, the Appellant initiated a statutory appeal under paragraph 172(3)(a.1) 

to appeal the Minister of National Revenue’s (the “Minister”) confirmation of the 

Canada Revenue Agency’s (“CRA”) Notice of Intention to revoke the Appellant’s 

charitable status dated June 26, 2024.  

3. On August 8, 2024, the Moving Parties wrote to the Appellant demanding to be added 

as a respondent to the appeal. On August 13, 2024, the Appellant refused to provide 

consent to the Moving Parties’ request.  

4. In response to the Appellant’s refusal to consent, the Moving Parties filed a motion to 

amend the Appeal in which the Moving Parties submitted the following: 
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a. On October 17, 2017, Rabbi Mivasair and Dr. Zayid submitted a 

complaint to the CRA alleging that the Jewish National Fund of Canada 

Inc. (“JNF”) did not meet the requirements for registration as a charity.  

b. The Moving Parties contend that this complaint began the process that 

led to the Appellant’s charitable registration revocation. 

c. The Moving Parties should have been included as respondents in this 

appeal because the[y] were adverse in interest to the Appellant in the 

proceedings before the CRA that resulted in the Revocation.  

d. The Moving Parties sought an order, pursuant to Rules 75 and 4 of the 

Federal Courts Rules, SOR/98-106, that the style of cause in this appeal 

be amended to include Independent Jewish Voices Canada Inc., David 

Mivasair, and Ismail Zayid as respondents.  

 

PART II – APPELLANT’S SUBMISSIONS 

5. The Appellant submits that the appeal should not be amended to include the Moving 

Parties as respondents to the appeal for the following reasons: 

a. The appeal is a statutory appeal against the Minster’s decision to revoke 

the Appellant’s charitable status;  

b. The Moving Parties are not adverse in interest as that term is understood 

in law; and  

c. At any rate the CRA audit began prior to the Moving Parties’ 

submissions to the CRA. 

A. STATUTORY APPEAL AGAINST THE MINISTER’S DECISION 

6. The appeal before this court is a statutory appeal under para. 172(3)(a.1) of the Income 

Tax Act, R.S.C., 1985, c. 1 (5th Supp.) (“ITA”). Subsection 172(3) provides that, 

where the Minister has confirmed an intention to revoke an organization as a charitable 
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organization, public foundation, private foundation or Canadian amateur athletic 

association, the applicant may appeal the decision to the Federal Court of Appeal.1 

7. The nature of a para. 172(3)(a.1) appeal, as it is set up by the ITA, is that it is an appeal 

against the Minister’s decision and is not an appeal against a third party complainant 

who may have written to the Minister. Which could theoretically be a practically 

unlimited list. It is an appeal that can only be brought up after the Minister issues a 

confirmation of the notice of intent to revoke charitable registration or fails to confirm 

the notice within 90 days after service of a notice of objection by the charity2 and can 

only be brought up as an appeal against the Minister's conclusions on questions of fact 

or mixed fact and law subject to review on administrative law principles.3  

8. Para. 172(3)(a.1) appeal is entirely a creature of the statute, i.e., the ITA. If the 

preconditions in the ITA for appealing the revocation of charitable status, such as 

serving a notice of objection, have not been met, an appeal is not available. 

9. The only correct respondent to an appeal against the exercise of Ministerial discretion 

to revoke a charitable registration, as envisaged by the ITA, is the Minister. 

B. NO ADVERSE INTERESTS: 

10. The Moving Parties have no interests in this appeal let alone an adverse interest.  

11. In T.W.U. v. Canadian Radio-Television & Telecommunications Commission, [1995] 

2 S.C.R. 781, [1995] S.C.J. No. 55 (S.C.C.) (QL), L'Heureux-Dubé J. cited with 

approval the decision in Canadian Transit Co. v. Canada (Public Service Staff Relations 

Board), [1989] F.C.J. No. 527 (Fed. C.A.) (QL), at p. 614:: 

. . . to be among the interested parties that a tribunal ought to involve in a 

proceeding before it to satisfy the requirements of the audi alteram partem 

principle, an individual must be directly and necessarily affected by the decision 

to be made. His interest must not be merely indirect or contingent, as it is when 

 
 
 
1 Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.), s. 172(3)(a.1) 
2 Israelite Church of Christ Canada v. Minister of National Revenue, 2010 FCA 93, at paras 4 and 5  
3 Many Mansions Spiritual Center, Inc. v. Canada (National Revenue), 2019 FCA 189, at para 3 
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the decision may reach him only through an intermediate conduit alien to the 

preoccupation of the tribunal, such as a contractual relationship with one of the 

parties immediately involved. 

12. In commenting upon the expression “adverse in interest” [contained in Rule 326 of the 

Ontario Rules of Civil Procedure], Chancellor Boyd in Menzies v. McLeod (1915), 34 

O.L.R. 572 at p. 574 ... said: 

When the expression was first used in 1850 and afterwards, the word “interest” in 

connection with parties and witnesses had a well-defined meaning. It meant direct 

pecuniary or other legal, as distinct from moral, interest in the matters and in the 

results involved in the litigation. 

Not Directly Affected 

13. The Moving Parties are not directly affected by the Minister’s decision. None of their 

financial interests or legal interests are affected the Minister’s decision to revoke the 

Appellant’s charitable status. They are entirely independent of the Appellant. 

No Pecuniary Interests 

14. The ITA, and not the Moving Parties, exempts registered charities and non-profit 

organizations from the payment of income tax. Additionally, in the calculation of 

federal income tax, corporations and individuals are entitled to deductions for gifts to 

charities. These are tax benefits are extended to charities by Canada and not the Moving 

Parties.  

15. The revocation of the Appellant’s charitable status, therefore, has only two interested 

parties: the Minister and, in this case, the Appellant. The Moving Parties have no 

pecuniary interest in the appeal. Their interests are merely ideological and moral – 

which are not grounds to be added in as respondents. They are not the decision makers. 

No Chain of Events 

16. The Moving Parties cite North Brewing Company Ltd v Canada (Registrar of 

Trademarks), 2022 CanLII 94943 (FC), to argue that as the party that started “the chain 

of events that led to the decision under appeal”, the Moving Parties should be added as 

parties to the Appeal. They further argue that because their complaints to the CRA 
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starting in 2017 led to the revocation of the Appellant’s charitable status, they must be 

added as respondents in this appeal.  

17. The Moving Parties assertions are wrong in fact. 

18. The Moving Parties first complaint to the Minister was presented on October 17, 2017. 

The Minister’s audit resulting of the Appellant’s books in the revocation of the 

Appellant’s charitable status began on May 2, 2014 – more than three years before the 

Moving Parties first wrote the Minister. Regardless of whether the Moving Parties’ 

complaints had any effect on the Minister’s decision, the “chain of events” resulting in 

the decision under appeal long predate the Moving Parties complaints.  

19. Further, if the Moving Parties have any information to add which may be of benefit to 

the Court it is open to them to apply for leave to act as intervenors. The present motion 

is an inappropriate ‘end run’ around the rules for intervenors. 

 

PART III - CONCLUSIONS 

20. Based on the above, the Moving Parties should not be added as Respondents.  

21. In view of the foregoing, the Appellant seeks the following: 

The Appellant respectfully submits that the Moving Parties’ motion to amend the 

appeal to include the Moving Parties as respondents to this appeal should be 

dismissed with costs on a solicitor client basis. 

THE FOLLOWING DOCUMENTARY MATERIAL will be used at the hearing of 

the motion: 

1. The affidavit of Jordan Narod; and 

2. Such further and other material as counsel may advise and this Court may deem 

just. 

[Signatures Continued in the Next Page] 
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DATED at the City of Toronto, in the Province of Ontario, on August 30, 2024. 

 

  
 
 
 

Adam Aptowitzer 

 

 

   

  KPMG Law LLP 
150 Elgin Street 
Suite 1800 
Ottawa, Ontario 
K2P 2P8 

   
Adam Aptowitzer 
t. 613.350.1413 
e. aaptowitzer@kpmg.ca 
f. 613.212.2896 

   
Gowling WLG (Canada) LLP 
Suite 1600, 1 First Canadian Place 
100 King Street West 
Toronto ON M5X 1G5 
 
David Stevens 
Neil McCormick 
t. 416 862 3556 
f. 416 862 7661 
e. david.stevens@gowlingwlg.com 
 
Solicitors for the Appellant 
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Date: 20100412 

Docket: A-29-10 

Citation: 2010 FCA 93 
 

Coram: NADON J.A. 
 SHARLOW J.A. 
 STRATAS J.A. 
 

BETWEEN: 

ISRAELITE CHURCH OF CHRIST CANADA 

Appellant 

and 

THE MINISTER OF NATIONAL REVENUE and 
 HER MAJESTY THE QUEEN 

 
Respondents 

 
 

REASONS FOR ORDER 

 

STRATAS J.A. 

[1] The appellant is a registered charity under the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.). 

 

[2] The respondent, the Minister of National Revenue, has issued to the appellant a notice of 

intention to revoke the appellant’s registration as a charity. 

 

Federal Court 
of Appeal 

Cour d'appel 
fédérale 
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[3] The appellant responded by commencing an appeal in this Court. The respondents have 

brought a motion to quash the appeal for want of jurisdiction. 

 

[4] Paragraph 172(3)(a.1) of the Act provides that an appeal to this Court can only be brought 

after: 

(a) the Minister confirms the notice referred to in paragraph 2, above; or 

(b) the Minister has not confirmed the notice within 90 days after service of a notice 

of objection by the charity. 

 

[5] Neither pre-condition is present in this case. Therefore, this Court does not have jurisdiction 

to hear the appeal. Therefore, I would grant the respondents’ motion and would quash the appeal, 

with costs of this motion to the respondents. 

 

 

"David Stratas" 
J.A. 

 
 
 
 

“I agree 
     M. Nadon J.A.” 
 
“I agree 
     K. Sharlow J.A.” 
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Deputy Attorney General of Canada 

FOR THE RESPONDENT 
 

 

20
10

 F
C

A
 9

3 
(C

an
LI

I)

36



 

 

Date: 20190624 

Docket: A-307-16 

Citation: 2019 FCA 189 

CORAM: GAUTHIER J.A. 

STRATAS J.A. 

LASKIN J.A. 

 

 

BETWEEN: 

MANY MANSIONS SPIRITUAL CENTER, INC. 

Appellant 

and 

MINISTER OF NATIONAL REVENUE 

Respondent 

Heard at Toronto, Ontario, on June 24, 2019. 

Judgment delivered from the Bench at Toronto, Ontario, on June 24, 2019. 

REASONS FOR JUDGMENT OF THE COURT BY: LASKIN J.A. 
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Date: 20190624 

Docket: A-307-16 

Citation: 2019 FCA 189 

CORAM: GAUTHIER J.A. 

STRATAS J.A. 

LASKIN J.A. 

 

 

BETWEEN: 

MANY MANSIONS SPIRITUAL CENTER, INC. 

Appellant 

and 

MINISTER OF NATIONAL REVENUE 

Respondent 

REASONS FOR JUDGMENT OF THE COURT 

(Delivered from the Bench at Toronto, Ontario, on June 24, 2019). 

LASKIN J.A. 

[1] Many Mansions Spiritual Centre, Inc. appeals under paragraph 172(3)(a.1) of the 

Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.), from a decision of the Minister of National 

Revenue to confirm her proposal to revoke Many Mansions’ registration as a charity. The 

Minister’s decision followed an audit of Many Mansions’ 2011 and 2012 fiscal periods, the 

issuance of a notice of proposed revocation under subsections 168(1) and 149.1(2), an objection 
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by Many Mansions under subsection 168(4), and reconsideration of the proposed revocation by 

the Tax and Charities Appeals Directorate of the Canada Revenue Agency under 

subsection 165(3). 

[2] The Minister’s confirmation decision cited several of the grounds for revocation listed in 

subsection 168(1). She concluded that Many Mansions had ceased to comply with the 

requirements of the Act by failing to devote all its resources to charitable activities, engaging in 

activities inconsistent with its registered objects, and providing private benefits to its members 

(s. 168(1)(b)); had failed to file information returns as required, and had issued a donation receipt 

that was not at fair market value (s. 168(1)(c) and (d)); and had failed to keep adequate records 

and books of account (s. 168(1)(e)). These grounds had also appeared in the notice of intention to 

revoke, which stated that “[f]or all of these reasons, and for each reason alone, it is the position 

of the CRA that [Many Mansions] no longer meets the requirements necessary for charitable 

registration and should be revoked”: Appeal Book, 12.     

[3] Although this proceeding is characterized as an appeal, the Minister’s decision is subject 

to review on administrative law principles. The Minister’s conclusions on questions of fact or 

mixed fact and law, with respect to both whether grounds for revocation are established, and 

whether revocation is an appropriate sanction, are reviewable for reasonableness: see 

Opportunities for the Disabled Foundation v. Canada (National Revenue), 2016 FCA 94 at 

para. 33, 2016 D.T.C. 5043. As a result, they will be upheld unless they are shown not to be 

justified, transparent and intelligible, or not to fall within a range of possible, acceptable 
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outcomes defensible in fact and law: Dunsmuir v. New Brunswick, 2008 SCC 9 at para. 47, 

[2008] 1 S.C.R. 190. In a fact-based case like this, the threshold is high.  

[4] It is well established that each of the grounds listed in subsection 168(1) can afford a 

basis for revocation: Opportunities for the Disabled Foundation \ at para. 33; Humane Society of 

Canada for the Protection of Animals and the Environment v. Canada (National Revenue), 

2015 FCA 178 at para. 64, 2015 D.T.C. 5091, leave to appeal to S.C.C. refused, [2016] 1 S.C.R. 

xi. In this case, the record demonstrates that the Minister considered each ground asserted to be 

independently sufficient to justify revocation: see Lord’s Evangelical Church of Deliverance and 

Prayer of Toronto v. Canada, 2004 FCA 397 at para. 18, 2004 D.T.C. 6746. Many Mansions 

accepts that to succeed on this appeal, it must show unreasonableness on all of the grounds 

asserted by the Minister.  

[5] Though Many Mansions contests all of these grounds, many of its submissions are 

directed to the Minister’s conclusion that it was engaged in activities inconsistent with its 

registered object of “advanc[ing] and teach[ing] the religious tenets, doctrines, observances and 

culture associated with the Christian faith”: Appeal Book, 1019, 53.  

[6] Many Mansions submits that judgments on matters of religious doctrine or theology have 

no place in government, relying on Highwood Congregation of Jehovah’s Witnesses (Judicial 

Committee) v. Wall, 2018 SCC 26, [2018] 1 S.C.R. 750. But while the Supreme Court observed 

in Highwood (at para. 39) that “religious groups are free to determine their own membership and 

rules,” it also recognized that courts may intervene in such matters “where it is necessary to 
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resolve an underlying legal dispute.” In the case of a charity registered for the purpose of 

furthering a religious object, it may be necessary to determine the scope of that object and the 

extent to which the charity’s activities come within it: see, for example, Fuaran Foundation v. 

Canada (Customs and Revenue Agency), 2004 FCA 181, 2004 D.T.C. 6399. Registration as a 

charity confers exceptional statutory privileges. Whether an organization is operating within its 

registered object is relevant to its continued enjoyment of those privileges. We do not agree that 

by inquiring into these matters the Minister acted unreasonably or exhibited bias. 

[7] However, we need not determine whether the Minister’s conclusions in respect of this 

ground were reasonable. The Minister’s findings on two other grounds – Many Mansions’ 

inadequate recordkeeping and its provision of private benefits – were reasonable and therefore 

dispositive of this appeal.   

[8] In addressing the ground of inadequate recordkeeping, Many Mansions stresses that, 

during the audit period, it was in its infancy and run primarily by volunteers, that the deficiencies 

identified were minor, and that it has since retained professional services to maintain its books 

and records. 

[9] But it was open to the Minister to conclude on the record that these deficiencies were 

serious. Among other things, documentation of expenditures was lacking. Many Mansions’ 

books and records also showed inconsistencies in the amounts stated to be due to its pastor; 

substantiated through receipts only a minor portion of the amount listed as paid to him; failed to 

document the rent said to be payable for his and his son’s use of offices; and failed to document 
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a loan from the pastor’s late wife. While the auditor acknowledged the “positive step” of Many 

Mansions’ intention to maintain its books and records according to professional standards, he 

also indicated a concern with Many Mansions’ capacity for and commitment to improvement: 

Appeal Book, 254. The auditor noted in this regard Many Mansions’ historical non-compliance, 

the fact that its responses had been limited and lacking in detail, and its position that its books 

and records were in fact adequate. 

[10] In Humane Society (at para. 80), this Court held that a charitable organization’s 

obligation to maintain adequate books and records is “foundational”: significant privileges flow 

from registration, and the Minister “must be able to monitor the continuing entitlement of the 

charitable organization to those privileges.” It was therefore open to the Minister in this case to 

conclude that Many Mansions’ non-compliance was serious and justified revocation, even in 

light of Many Mansions’ status as a new charity and its subsequent improvement efforts: see the 

discussion in Jaamiah Al Uloom Al Islamiyyah Ontario v. Canada (National Revenue), 

2016 FCA 49 at paras. 6-7, 11, 2016 D.T.C. 5027, leave to appeal to S.C.C. refused, [2016] 

1 S.C.R. xii.  

[11] The Minister’s conclusions in respect of the provision of private benefits were also 

reasonable. The definition of “charitable organization” in subsection 149.1(1) requires a 

registered charity to devote all its resources to “charitable activities carried on by the 

organization itself,” and precludes it from making any part of its income available for the 

personal benefit of a member.  
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[12] The Minister in this case concluded that Many Mansions furnished its pastor with an 

office and permitted him on three occasions during the audit period to use meeting rooms on 

Many Mansions’ premises in operating a private business. Many Mansions submits on appeal 

that its pastor’s use of the office and meeting rooms was permissible because it was merely 

ancillary or incidental to the fulfilment of Many Mansions’ charitable purposes. While 

paragraph 149.1(6)(a) permits a charitable organization itself to carry on a related business 

without contravening the requirement to devote all its resources to charitable activities, the 

pastor’s private business does not come within this exception. Moreover, the CRA had warned 

Many Mansions when it applied for charitable status that any use of charitable funds for personal 

benefit would disqualify an organization as a registered charity: Appeal Book, 1069. 

[13] Many Mansions submits that the Minister’s decision to revoke its charitable status was 

unreasonable because it was too severe. In our view, the Minister’s conclusions on 

Many Mansions’ non-compliance on the grounds of inadequate books and records and private 

benefits, which were largely factual in nature, were sufficient to permit the Minister to regard 

this non-compliance as serious or aggravated within the applicable CRA guidelines, and as 

warranting revocation.  
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[14] As a result, there is no basis to interfere with the Minister’s findings in relation to 

Many Mansions’ inadequate books and records and its provision of private benefits, or her 

exercise of authority to revoke registration on these grounds. There is therefore no need to 

consider the other grounds relied on by the Minister. The appeal will accordingly be dismissed. 

The Minister does not seek costs. 

"J.B. Laskin"  

J.A. 
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MENZIES v. McLEOD. 

Ontario Supreme Court, Boyd, C. November 9, 1915. 

W. Laver, for the applicants. 
A. W. Langmuir, for the defendant Martha McGuire. 
BOYD, C.:—The constitution of the Court of Chancery 

in this Province was altered by 12 Viet. ch. 64, and in the 
11th section, , referring to the report of the Chancery Commis-
sion before appointed, which recommended certain changes in the 
procedure, it was declared desirable to give effect thereto in regard 
to enabling the plaintiff to obtain discovery through the medium 
of a vivâ voce examination of the defendant, and by extending a 
like privilege to the defendant in relation to the vivâ voce exam-
ination of the plaintiff. Under that power, the Judges framed and 
issued Order L. (1850), which begins: "Any party to a suit may 
be examined as a witness by the party adverse in point of interest 
without any special order for that purpose." See Cooper's Rules, 
1851. This Order of 1850 appears to be the first wherein the 
phrase "adverse in point of interest" is used, and thence it has 
passed into current usage in subsequent Orders, to the present 
day. It is carried into the Orders of 1863 as No. XXII. (1). 

By the Administration of Justice Act, R.S.O. 1877, ch. 50, sec. 
156, the Legislature carried the equity practice into actions at law 
in almost identical words: "Any party to an action at law, whether 
plaintiff or defendant, may at any time after ... issue obtain an 
order for the oral examination . . . of any party adverse 
in point of interest . . . touching the matters in question 
in the action." The only practical difference was that at law an 
order was required, but it was issued as of course. 

Then the two lines of practice were blended together in the 
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Consolidated Rules of 1887. These sections were left out of the 
Judicature Act of that date, but were declared to be of statutory 
force by 51 Vict. ch. 2, sec. 4. In this consolidation the rule 
appears as Rule 487. The same rule is reproduced as No. 439 
in the Consolidated Rules of 1897, and it is now found in the 
Rules of 1913 as No. 327. The meaning and language are iden-
tical with that of the earliest Order—except that, for the sake of 
conciseness, "adverse in point of interest" appears as "adverse 
in interest." When the expression was first used in 1850 and 
afterwards, the word "interest" in connection with parties and 
witnesses had a well-defined meaning. It meant direct pecuniary 
or other legal, as distinguished from moral, interest in the matters 
and in the results involved in the litigation. The word is of 
frequent recurrence in the legislation on evidence in the middle 
of last century in this Province: 12 Vict. ch. 70; 14 & 15 Vict. 
ch. 66; and 16 Vict. ch. 19. 

The object of this action is to establish the will of Margaret 
Menzies. The judgment will operate in rem and conclude the 
rights of all parties interested. The executor sues alone, and 
makes the beneficiaries and next of kin defendants. Some of the 
latter, who are also beneficiaries, contest the validity of the 
will on the ground of undue influence and incapacity. The will 
was executed at Daytona, Florida, U.S.A., where, it is alleged, 
the textatrix, an old and diseased woman, was in the hands of 
the executor and one of the defendants, Martha McGuire, who was 
the nurse in waiting on the deceased, and who gets a legacy of 
$10,000. The estate is a large one, and, after the legacy to the 
nurse and pecuniary legacies of $1,000 each to eleven next of 
kin, the residue goes to the executor. The defendant McGuire 
has entered no defence, and the pleadings against her are closed. 
It is stated on affidavit that the plaintiff and the defendant 
McGuire are in the same interest, and are neither of them of 
the next of kin of the testatrix. 

A notice was given by the contestants to McGuire to attend 
for examination under Rule 327 (1), but she made default on 
the ground that she was not compellable; and to test this question 
the matter has been argued before me. 

Counsel for McGuire relies on a Manitoba decision of Mr. 
Justice Mathers in 1909, Fonseca v. Jones, 19 Man. R. 334, in 
which, declining to regard Moore v. Boyd (1881), R P.R. 413, as 
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well decided, he follows English cases and holds that a defendant 
is not a party adverse in point of interest to another party on the 
same side of the record within the meaning of the Rule (appa-
rently corresponding to ours) unless there are some rights to be 
adjusted between them in the action. 

This testamentary action discloses really two sets of litigants 
who are adverse—those who seek to uphold the will and those 
who seek to invalidate it. No doubt as to which side McGuire 
is on; if the will stands, she gains $10,000; if it falls, she loses all. 
She might well have been made a co-plaintiff : her whole interest 
in the litigation is with the executor and in his success. An 
actual issue in tangible form spread upon the record is not essen-
tial, so long as there is a manifest adverse interest in one de-
fendant as against another defendant. "Adverse interest" is a 
flexible term, meaning pecuniary interest, or any other substan-
tial interest in the subject-matter of litigation. 

Moore v. Boyd, 8 P.R. 413, was decided by the Master in 
Ordinary in 1881, and has been referred to with approval subse-
quently (Bank of Ottawa v. Harty (1906), 12 O.L.R. 218, 220), 
though not as to the particular point in question. But on that 
point his interpretation of what is meant by a party adverse in 
interest accords with that expressed by Mowat, V.-C., in Forsyth 
v. Johnson (1868), 14 Gr. 639, at p. 643. 

Having regard to the genesis of the Ontario Rule now in force, 
Rule 327, and the practice which has obtained, it is not compe-
tent to introduce the limitations as to examination of co-defendants 
which are found in the English practice, under Rules differently 
framed and expressed. The characteristic English phrase is 
"opposite party," and ours is "party adverse in interest." The 
very point of difference is noted by Cotton, L.J., in Molloy v. 
Kilby (1880), 15 Ch. D. 162, at p. 164: "`Opposite party or 
parties,' he says, "does not mean a party or parties having an 
adverse interest, but a party or parties between whom and the 
applicant an issue is joined." The English decisions which Mr. 
Justice Mathers has followed decide that as between co-defendants 
one cannot examine the other for discovery unless between the 
two there be some right to be adjudicated (Lord Esher) or some 
community of interest (Lindley, L.J.), or some question in con-
flict in the action (Lopes, L.J.) . This is the summary of the 
expressions used in Shaw v. Smith (1886), 18 Q.B.D. 193, as given 
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by A. L. Smith, L.J., in Spokes v. Grosvenor Hotel Co., [1897] 2 
Q.B. 124, 127. 

Another case under English practice which would conclude 
the present applicants' right to examine is Marshall v. Langley, 
[1889] W.N. 222: where the defendant admits the plaintiff's 
case and puts in no defence and claims no relief, there is no issue 
raised, and he cannot be treated as an opposite party by a co-
defendant who wishes to examine. The last English case is 
Birchal v. Birch Crisp & Co., [1913] 2 Ch. 375. 

I am by no means sure that even under the English limita-
tions there is not something to be adjudicated here between the 
co-defendants—there is a community of interest in the disposal 
of the estate, though one claim as against the other is adverse. 

In my judgment, Moore v. Boyd is to be preferred to Fonseca 
v. Jones. Within the meaning of the Rule, the defendant Mc-
Guire is a party to the action adverse in interest to her co-de-
fendants who seek to gain discovery from her as to the execution 
of the will and the condition of the testatrix. The Court favours 
an early disclosure of all matters surrounding the execution of an 
impeached will from those who know, that an opportunity may be 
given in a proper case to withdraw from hopeless or unnecessary 
litigation.. 

It is to be remarked also that in probate actions especially 
the Court exercises a wider latitude in ordering discovery than 
in other actions not in rem, owing to the nature of the issues 
raised. -- It is the duty of the Court not only to do justice between 
the parties, but also to do justice to the deceased: Tristam and 
Coote's Probate Practice, 14th ed., p. 506. 

In all likelihood this nurse knows more about the physical 
and mental condition of the testatrix than any other available 
person. 

The defendant McGuire should, on due notice of time and 
place, attend at her own expense and submit to be examine'1  
under Rule 327. 
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